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PREFACE 


Status of Women Canada’s Policy Research Fund was instituted in 1996 to support 
independent, nationally relevant policy research on gender equality issues. Public 
consultations held in 1996 on the structure and priorities of the Policy Research Fund 
identified the need to fund both long-term emerging issues and urgent issues. Urgent issues 
are defined as those currently on the public policy agenda, where time is of the essence, the 
gender dimension may not be adequately debated and there is an opportunity to effect change 
by participating in the policy process. 


Women and the Canadian Human Rights Act was identified as an urgent issue by the 
External Committee to the Policy Research Fund in response to the announcement by the 
Honourable Anne McLellan, Minister of Justice, on April 8, 1999 of a review of human rights 
protection in Canada. The Minister appointed a review panel and asked that the panel report 
to her with recommendations for improving the Canadian Human Rights Act (CHRA) by 
April 8, 2000. The review panel is scheduled to begin a series of consultations with 
employers, labour organizations, equality advocacy groups, federal government departments 
and other interested parties in September 1999. 


Given the need to ensure a gender perspective in the public debate, an urgent call for research 
proposals on Women and the CHRA was issued in June 1999. The proposals were 
assessed by Status of Women Canada and external reviewers, and the following four research 
projects were selected for funding. 


¢ Should the CHRA Mirror the Charter? by Donna Greschner and Mark Prescott. 
This report looks at whether the CHRA should contain an open-ended clause, one that 
would prohibit discrimination on grounds other than those specifically listed in the Act. 
The report analyzes three approaches: an unreasonable cause provision, a group 
membership approach and, finally, a version amending the CHRA to mirror s. 15 of the 
Canadian Charter of Rights and Freedoms. The report concludes that an open-ended list 
would cause more problems than it solves. 


¢ Women’s Substantive Equality and the Protection of Social and Economic Rights 
under the Canadian Human Rights Act by Martha Jackman and Bruce Porter. This 
report examines the issue of whether, and how, social and economic rights can be 
effectively protected under the Canadian Human Rights Act. The report reviews the 
specific findings and recommendations of UN treaty-monitoring bodies, examining this 
issue from a domestic perspective and considering how new social and economic rights 
guarantees under the CHRA should be formulated. The report concludes that 
recognizing social and economic rights in the CHRA is necessary, not only to bring 
Canada into compliance with its internationa! human rights obligations, but to ensure 
federal human rights law promotes the dignity and substantive equality of all women. 


¢ Women's Economic Inequality and the Canadian Human Rights Act by Shelagh 
Day and Gwen Brodsky. One proposal under consideration during the current review of 
the CHRA is adding the ground social condition to the list of prohibited grounds of 
discrimination, which will provide protection from discrimination occurring because of 
the negative stereotyping of people with low incomes. However, this report argues that 
its addition will not address the poverty and economic inequality that are manifestations 
of long-standing discrimination based on sex, race and disability. The report concludes 
that the CHRA needs to be reframed so it explicitly recognizes group disadvantage, 
including the persistent group disadvantage of women, and makes specific commitments 
to the elimination of women’s social and economic disadvantage. 


¢ Sexual Harassment Complaints and the Canadian Human Rights Commission by 
Sandy Welsh, Myrna Dawson and Elizabeth Griffiths. An analysis of 453 sexual 
harassment complaints filed by women against both corporate and individual respondents 
between 1978 and 1993 is presented in this report. This study examines dispositions, 
remedies, length of time to case resolution and the amount of monetary compensation 
awarded in sexual harassment complaints reported to the CHRC. The report suggests 
that improvements regarding time to case resolution and ease of reporting without 
repercussions should be important components of future policy agendas promoting the 
status of women in Canada. 


The objective of Status of Women Canada’s Policy Research Fund is to enhance public 
debate on gender equality issues and contribute to the ability of individuals and organizations 
to participate more effectively in the policy development process. We believe that good 
policy research leads to good policies. We thank all the authors and reviewers for their 
contribution to this objective. 
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SHOULD THE CHRA MIRROR THE CHARTER? 


Donna Greschner 
and 


Mark Prescott 


ABSTRACT 


This report concludes that the Canadian Human Rights Act (CHRA) should not contain an 
open-ended clause, one that would prohibit discrimination on grounds other than those 
specifically listed in the Act. One variant of an open-ended clause, an “unreasonable cause” 
provision, would reintroduce the discredited “distinction” approach to equality issues, with 
its attendant negative consequences for women’s equality. Another version would amend the 
CHRA to mirror s. 15 of the Canadian Charter of Rights and Freedoms, thus likely 
incorporating into the CHRA the same analogous grounds that courts include in s. 15. It 
would not effectively address specific inequalities experienced by women, such as those 
resulting from poverty. Furthermore, it could reinforce several negative features of the 
current Canadian human rights system, such as valorizing the “prohibited ground” approach 
to redressing women’s inequalities. The report concludes that an open-ended list would 
cause more problems than it solves. On balance, having an open-ended list will not produce 
sufficient gains for women’s equality to justify the efforts in lobbying for it and litigating its 
application. 
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EXECUTIVE SUMMARY 


Since its inception, Canadian human rights legislation, with only several exceptions, has 
prohibited discrimination on a closed list of grounds. Claimants must show that they suffer 
discrimination on the basis of one or more of the prohibited grounds, such as sex or race. 
The Canadian Human Rights Act contains 11 prohibited grounds. 


In contrast, s. 15 of the Canadian Charter of Rights and Freedoms which entrenches 
constitutional equality rights, prohibits discrimination generally, and then specifically 
enumerates seven prohibited grounds. A general prohibition is typically referred to as an 
“open-ended clause” because the impugned grounds of discrimination are not closed. It 
needs criteria for determining whether a particular exclusion or negative treatment comes 
within its prohibition. For s. 15, the Supreme Court has developed an “analogous ground” 
approach, which requires that a ground of discrimination be analogous to an enumerated one 
before it is included under the open-ended clause. 


This project asks whether an open-ended list of grounds in the CHRA would advance 
women’s equality more effectively than the existing approach of a closed list. First, it 
describes important features of the CHRA and the Charter, and examines the relationship 
between the human rights statute and the constitutional text. Then it describes and evaluates 
several versions of an open-ended clause that could be incorporated into the CHRA. 


e The CHRA could prohibit discrimination “without reasonable cause,” a broad provision 
which would prohibit any unreasonableness regardless of whether the differential 
treatment or exclusion was related to stereotypes or prejudice about group membership. 
From 1973 to 1984, the British Columbia human rights legislation contained a provision 
of this breadth. The report rejects this approach, in part because of its assumption that 
any distinction constitutes an equality violation, which would detract considerably from 
women’s equality struggles. 


e The CHRA could prohibit any form of discrimination based on stereotypes about group 
membership, regardless of whether the group meets the criteria for “analogous” 
established by the Supreme Court. The report examines current Manitoba legislation that 
contains a “group membership” provision to this effect, and concludes that this option 
would likely lead to an analogous ground approach. 


e In line with the Supreme Court’s s. 15 approach, the CHRA could mirror the Charter by 
prohibiting discrimination on the basis of both enumerated and analogous grounds. The 
report discusses this option at length, considering six arguments that support or oppose 
the change. While a mirror provision could ensure the CHRA responds to new 
developments under the Charter, it would also produce negative consequences. It would 
reinforce the prohibited grounds approach to resolving inequalities. It could divert 
resources from the political process, and would likely constitute an inefficient use of 
administrative resources. Furthermore, it could constrict statutory human rights law, of 


which the CHRA is an important element, into the more narrow confines of 
constitutional equality rights. 


The report concludes that an open-ended clause does not produce sufficient benefits to 
justify adding it to the CHRA. Specifically, it would not effectively address economic 
inequalities experienced by women. 


1. THE CURRENT CONTEXT 


The Canadian Human Rights Act 


First enacted in 1978, the Canadian Human Rights Act (CHRA) is an important policy tool 
and symbolic statement of Canada’s commitment to equality. It contains 11 prohibited 
grounds of discrimination: race, national or ethnic origin, colour, religion, age, sex, sexual 
orientation, marital status, family status, disability and conviction for which a pardon has 
been granted. These grounds are listed in s. 3 of the Act. With application to women across 
the country, the CHRA establishes human rights standards for the federal government and 
for all federally regulated businesses. The latter includes major employers, such as banks, 
railways and telecommunications corporations. Moreover, the CHRA’s content and 
interpretation influence provincial developments that pertain to women’s equality. 


The CHRA is a statute. It can be amended by ordinary legislative process, which means 
Parliament may amend it by a simple majority vote of its members. However, since its 
original enactment in 1978, the CHRA has been amended infrequently. Many proposed 
changes have been controversial, and governments have been unwilling to risk further 
controversy by introducing amendments. The government’s reluctance during the 1980s to 
add sexual orientation to the list of prohibited grounds delayed passage of other pressing 
amendments, such as an explicit incorporation of the duty to accommodate. 


The Supreme Court of Canada has called the CHRA and provincial human rights laws 
“quasi-constitutional” because they articulate fundamental values and incorporate basic 
societal goals. Beginning with Heerspink v. I.C.B.C. in 1982, the Court has given human 
rights laws a broad and generous interpretation, one consistent with their purpose: 
remedying discrimination and providing “the final refuge of the disadvantaged and 
disenfranchised” (Zurich Insurance Co. v. Ontario 1992: 339). However, the Court has not 
consistently applied this interpretative principle, rejecting purposive interpretations which 
commissions and tribunals had developed to remedy the systemic exclusion of gay and 
lesbians families from employment benefits (MVossop v. A.-G. Canada 1993) and the erasure 
of women’s contributions to history (Gould v. Yukon Order of Pioneers 1996). 


Women who wish to obtain redress under the CHRA for inequalities must meet two 
preliminary conditions. 


e They must experience inequality in an area of activity covered by the CHRA, such as 
employment or services that are federally regulated. 


e They must show that their inequality fits into the description of one of the prohibited 
grounds. For instance, they may show that the inequality arises because of their sex or 
race. This may be done by proving that a decision maker deliberately used a prohibited 
ground as a reason to deny equal treatment (intentional discrimination). Alternatively, 
claimants may prove that an ostensibly neutral policy has a disproportionate effect on a 
group defined by a prohibited ground, such as by sex or race (adverse effects 


discrimination). The concept of discrimination has developed in such a way that all 


Claims under the CHRA require a causal connection between the inequality and at least 
one prohibited ground. 


In many circumstances, the prohibited grounds offer several avenues for filing a complaint 
of discrimination. Consider the example of a community organization that wishes to 
challenge a landlord’s policy of not renting apartments to lone parents. The policy could be 
challenged directly as discrimination on the basis of family status, since people with 
children are suffering a disadvantage. It could also be challenged as discrimination on the 
grounds of marital status because it denies accommodation to parents who are not in marital 
relationships, whether legal or common law. Both of these challenges are examples of 
intentional discrimination. Alternatively, because the majority of lone parents are women, 
the policy’s disproportionate impact on women could be challenged as sex discrimination. 
Depending on the city’s demography, the policy may also have a disproportionate effect on 
women ofa particular ethnic origin or ancestry. 


However, in many other circumstances of inequality, the prohibited grounds do not facilitate 
the filing of complaints as a method of redressing the inequality. In some cases, it may be 
impossible to correlate the systemic negative treatment with a prohibited ground. Even more 
problematic are inequalities involving numerous and systemic causes, such as the negative 
treatment of people without homes or the denial of employment benefits and job security to 
part-time workers. 


Even if women meet the two preconditions for possible redress under the CHRA, many 
obstacles may come between women and a remedy. They must initiate a claim with the 
Canadian Human Rights Commission (CHRC). The claim, which is given the pejorative 
label of “complaint,” enters the Commission’s investigative process, although it may be 
settled informally by the CHRC’s early resolution process. If not, it proceeds to 
investigation. When staff complete the investigation, the Commission decides whether to 
send the complaint to the Canadian Human Rights Tribunal for adjudication. The process is 
lengthy and often alienating. The Commission’s resources have not kept pace with demand 
for its services, and investigations rarely begin immediately. Funding cuts have led to severe 
cutbacks of regional offices, which further distance the CHRC staff from regional and local 
women’s organizations. Instead of a regional office that engages in investigation and public 
education, with linkages to community organizations, the regional office is now one or two 
people who cannot have an effective presence in the entire region. In addition, procedures 
have become increasingly formal as respondents have challenged the decision-making . 
process in the federal courts. A combination of factors, from the flood of individual claims 
to legalistic procedures, has detracted from the CHRC’s ability to deal efficiently with 


complaints (Witelson 1999: 160-175). 


This project does not focus on the overall effectiveness of the current commission structure 
for promoting women’s equality. However, it is safe to say that the CHRA has contributed 
to the general advancement of women’s equality, but not as quickly or thoroughly as many 
women, and their organizations would like. The individual complaint process does not lend 
itself well to promoting systemic change. While sometimes it may, as with the Action 


Travail des Femmes v. C.N.R. decision (1987), more often it deals only with the 
circumstances of one person, or a group of people, in one workplace. When the complaint 
process does deal with large numbers and general policies, the sheer size and importance of 
the issues quickly bog it down. The pay equity complaints, although not part of this review, 
are an excellent example of the inefficiencies of the complaint process (Handman and 
Jensen 1999: 73-81). 


Section 15 of the Charter 


Section 15 of the Charter is the primary equality provision in the Constitution. Two specific 
provisions of the Constitution Act, 1982, also guarantee sex equality—ss. 28 and 35(4). 
However, counsel and courts have ignored both guarantees. While s. 28’s immunity from 
the s. 33 override and possibly s. 1’s reasonable limits could have been used to assert that 
sex equality is the most important aspirational goal of the Charter, the courts have not given 
it this interpretation. Section 35(4), inserted as a result of the 1983 constitutional conference 
on Aboriginal issues, was designed to eliminate discrimination against Aboriginal women. It 
has been virtually ignored. For instance, the Supreme Court did not mention it in Corbiere v. 
Canada (1999) even though the impugned law had a much greater impact on women 
because of sex discrimination in the old Indian Act. Thus, s. 15 remains the principal 
constitutional vehicle for promoting women’s equality. Appendix A contains s. 15 and other 
constitutional provisions that are relevant to this report. 


Section 15 declares that everyone has a right to equality without discrimination. It then lists 
seven grounds of prohibited discrimination: race, national or ethnic origin, colour, religion, 
sex, age and disability. Section | permits violations of s. 15 to be justified as reasonable 
limits on equality rights. In the Charter’s early days, several commentators argued that 
because s. 15 did not limit discrimination to prohibited grounds, it was violated by any 
distinction in a law or governmental policy, with the distinction requiring s. | justification 
(Hogg 1985: 800). This approach attracted many critics, who were fearful of wholesale 
invalidation of laws. 


Since almost every law or policy draws distinctions on some basis, interpreting 
discrimination to require nothing more than a distinction would open the courtroom door to 
challenges of every law as violating s. 15. This would place enormous power in the courts. 
Moreover, it is inconsistent with the understanding of human rights laws as involving 
remedies for prejudice, stereotypes and historical disadvantage. 


In its first s. 15 case, Andrews v. Law Society of B.C. (1989), the Supreme Court rejected 
decisively the “distinction” approach. Concerned with the potentially far-reaching and 
negative impact of the approach, the Court restricted the open-ended clause to grounds of 
discrimination that are analogous to the enumerated grounds. Under this approach, a court 
examines the listed or enumerated grounds to determine their shared features, and then 
compares the examined grounds to the new ground to see if it possesses at least some of the 
commonalities. The enumerated or analogous grounds approach substantially reduces the 
potential sweep of s. 15, but is more consistent with the historical purpose of human rights 
legislation. 


Since Andrews, the Supreme Court has added several analogous grounds, including ones of 
benefit to specific groups of women. See the addition of marital status (Miron v. Trudel, 
1995); sexual orientation (Egan v. Canada, 1995); and off-reserve band member status 
(Corbiere v. Canada, 1999). In doing so, it has articulated with greater precision the factors 
to consider in determining whether a ground is analogous. The most recent decision, 
Corbiere, is part of a 1999 trilogy of equality cases in which the Court reaffirms and refines 
its basic Andrews approach. A majority of the Court in Corbiére stated that the central 
characteristic of an analogous ground is a personal characteristic that is either immutable or 
changeable only at unacceptable cost to personal identity. Factors such as historical 
discrimination against the group, or their discreteness and insularity, are seen to flow from 
this central concept of immutable characteristics (Corbiére v. Canada 1999: q13). 


The application of the analogous grounds approach has not assisted groups defined by their 
economic inequality. For instance, agricultural workers are not an analogous group because 
they are heterogeneous; occupational status alone is insufficient to constitute an analogous 
group (Dunmore v. Ontario (A.-G.) 1997). In the same manner, social assistance recipients 
are too disparate and heterogeneous to meet the criteria for an analogous group (Masse v. 
Ontario 1996), although an early trial court decision held otherwise (Federated Anti-Poverty 
Groups of B.C. v. B.C. (A.-G.) 1991). Neither are poor prisoners, because “the economic 
situation of a group of people does not constitute a ground relating to a personal 
characteristic” (Alcorn v. Canada 1999: 4 85). 


Comparison of the CHRA and the Charter 


There are several important differences between the CHRA and s. 15 of the Charter. First, 
the Charter is an entrenched constitutional document, while the CHRA is a statute. This 
difference cannot be overemphasized, and has several important consequences. Because the 
Charter is entrenched, it is much more difficult to amend. Any change to s. 15 needs the 
approval not merely of Parliament, but of seven of 10 provinces representing over 50 
percent of the population. Since the Constitution Act, 1982, took effect, there have been no 
changes to the Charter as a whole, let alone s. 15. The difficulty of amendment was one 
primary reason for including an open-ended provision in s. 15 because it would permit 
judicial modifications to the scope of equality rights. By comparison, amendments to the 
CHRA need only obtain the approval of a majority of voting members in Parliament. 


Another consequence of the Charter’s constitutional status is that, as part of the supreme law 
of the land, all other laws must be consistent with it. The CHRA, as an ordinary statute, 
cannot violate the Charter. Thus, Parliament would be acting unconstitutionally if it enacted 
a law that directly violates the Charter, such as one imposing a state religion on all citizens. 
With respect to the CHRA, Parliament cannot enact an amendment in violation of either 

s. 15 or any other right or freedom. For instance, a law that sets a different minimum wage 
for women and men would clearly violate the Charter’s equality rights. 


The Supreme Court has held that a human rights law may violate the Charter if it does not 
cover a ground that is within s. 15’s enumerated or analogous list. In Vriend v. Alberta 
(1998), the Court added “sexual orientation,” an analogous ground in s. 15, to the list of 
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prohibited grounds in the Alberta human rights law. The Alberta Legislature did not change 
the Alberta human rights law to add sexual orientation as a prohibited ground, after most 
provinces had done so in their legislation, and the Court had already held in the earlier Egan 
decision that sexual orientation was an analogous ground. In that context, the Court held that 
excluding gay men and lesbians from the protection of the Alberta law violated s. 15, and it 
read “sexual orientation” into the statute’s list of prohibited grounds. 


Vriend shows that changes to human rights statutes will not be made only by Parliament. 
The courts can require revision of the CHRA to ensure conformity with constitutional 
dictates. Whether all anti-discrimination laws, including the CHRA, will need to mirror the 
analogous grounds in the Charter is discussed in Chapter 3 of this report. 


Second, the Charter only covers governmental action, but not action in the private sector. 
How to distinguish public action from its private counterpart is often controversial, but 
courts draw the line and exclude from constitutional scrutiny discrimination engaged in by 
private actors, such as business corporations. In contrast, the CHRA, like its provincial 
counterparts, covers a broad range of activities engaged in by both governments and private 
actors. It can have whatever coverage Parliament decides to give it, subject to the limitations 
of federalism. 


Third, the rights in s. 15 of the Charter are subject to the general limitation clause in s. 1, 
which permits reasonable limits that are prescribed by law. The CHRA does not have a 
general limitation clause available to justify every violation of the statutory rights. Rather, it 
contains a number of specific exemptions, exceptions and qualifications to the prohibitions 
on discrimination. However, there is nothing inherent in a statutory code that precludes 
adding a general limitation clause. For instance, s. 11.1 of the Alberta Human Rights, 
Citizenship and Multiculturalism Act contains a general justification for violations. 


Fourth, courts are the primary enforcement agency for Charter rights. Sections 24 and 52 of 
the Constitution Act, 1982, contemplate courts as the remedial forum for Charter claims. 
While some administrative tribunals do have the power to enforce Charter rights, the courts 
jealously guard their authority over Charter rights and remedies, and adjudicate the vast 
majority of Charter issues. In contrast, the CHRA establishes the Canadian Human Rights 
Commission and Tribunal as the initial enforcement mechanism for violations of the Act. 
Indeed, since the Supreme Court decision in Bhadauria v. Seneca College (1981), 
individuals and groups cannot bring actions in court to enforce rights in the CHRA. The 
exclusive process for protection of these rights is the filing of a complaint with the 
Commission, which will be adjudicated at first instance by a specialized tribunal, the 
Canadian Human Rights Tribunal. The ordinary courts only become involved with human 
rights adjudication under the CHRA or provincial legislation if the laws themselves permit 
an appeal, or if the courts exercise the more limited power of judicial review. 


However, the courts have the ultimate authority in the interpretation of the CHRA. When 
they hear appeals or review applications, they give authoritative interpretations of the 
provisions. Since their interpretation is final, they can change the scope and meaning of 
statutory provisions. For instance, they can disagree with a commission about whether gay 
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and lesbian families are included within the ground of family status (Mossop v. Canada 
1993). Or, they can endorse commission and tribunal interpretations, such as the decision 


affirming that sexual harassment is a form of sex discrimination (Janzen v. Platy Enterprises 
Ltd, 1989). 


But the influence is not completely one-sided. The wording of human rights codes and the 
interpretative principles developed by commissions and tribunals have influenced the 
content and interpretation of s. 15 (Andrews 1989: 175). The CHRA and other codes have 
been a source of guidance and inspiration for giving meaning to s. 15. For instance, the 
Supreme Court looks at whether a ground is included in human rights statutes across the 
country as an indication of whether it ought to be an analogous ground (Egan v. Canada 
1995: 675; Miron v. Trudel 1995: 748). 


It is important to keep in mind that one impetus for creating commissions and specialized 
tribunals was the unsympathetic stance of the ordinary courts to claims of discrimination. 
Legislatures created commissions and tribunals to provide more effective redress for rights 
violations. Legislatures have taken the lead in amending and passing laws to promote 
equality, including adding new grounds of prohibited discrimination, such as sexual 
orientation, and, in many provinces, receipt of public assistance. It has been legislative 
creations—commissions led by community organizations, unions and women’s groups— 
which have implemented some of the most progressive interpretations of human rights laws. 
Two examples include the acceptance of sexual harassment and pregnancy discrimination as 
impermissible forms of sex discrimination. The courts endorsed these developments; they 
did not initiate them. 


This report assumes that in the foreseeable future the Charter will not be amended, nor will 
the Court’s interpretation of s. 15 change dramatically. With respect to the CHRA, since its 
revision is the impetus of this research, one cannot assume that its scope and administrative 
structure will remain unchanged. However, one must keep in mind that any change to the 
substantive scope of the CHRA will impact the Commission and the Tribunal. 


2. OPEN-ENDED CLAUSES IN HUMAN RIGHTS LEGISLATION 


Options for the CHRA 


In assessing the likely contribution of an open-ended list to women’s equality, we asked the 
following specific questions. 


e Would the proposal enhance the CHRA’s capacity to ameliorate persistent patterns of 
inequality that it has addressed since its inception, such as sexual harassment in the 
workplace and pay inequities? 


e Would the proposal ameliorate persistent patterns of inequality that have not been 
addressed by anti-discrimination legislation? We choose poverty as our example of a 
persistent pattern of inequality. Specifically, would an open-ended clause assist women 
in challenging policies and decisions that have a negative impact on poor women? 


e Would the proposal provide more accessible avenues of redress for inequalities suffered 
by individual women or by particular groups of women? 


There are several methods of adding an open-ended clause to the CHRA. Each would 
facilitate a greater number of possible claims under the CHRA. The first is an analogous 
grounds approach, which is the narrowest change. The second is a middle approach. The 
third is an unreasonable cause approach, which is the broadest, with the largest number of 
actions that can be potentially challenged as discrimination. Appendix B contains draft 
statutory language for each option. 


Analogous Ground Approach 

Change the wording of the CHRA in such a way that it mirrors the wording of s. 15 of the 
Charter. This result could be achieved by inserting the Charter’s open-ended wording into 
relevant sections of a new CHRA. If the current structure of the CHRA was retained, the list 
of prohibited grounds in s. 3 could be redrafted to replicate the Charter wording. The 
substantive provisions, such as s. 7 that prohibits discrimination in employment, could be 
left unchanged. Alternatively, the entire CHRA could be recast in positive language that 
gives everyone a right to equality, which is the current Ontario model. The positive right 
could then be worded in the same way as s. 15. Both variations are contained in 

Appendix B. 


Group Membership Approach 

Include a definition of discrimination that makes no mention of prohibited grounds, but does 
restrict discrimination to an individual’s actual or presumed membership in a group. The 
option would not permit any claim of individual unfairness, but would be broader than the 
analogous ground approach under s. 15. This is the approach currently contained in the 
Manitoba Human Rights Code. 
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Unreasonable Cause Approach 

Define discrimination as any distinction or denial to a person or class of persons that cannot 
be supported on reasonable grounds, and then exclude a number of grounds as unreasonable, 
such as sex, race and religion. In essence, any distinction would constitute discrimination 
unless reasonable cause existed for the distinction. Membership in a group defined by a 
personal characteristic, or subjected to stereotyping or historical disadvantage, would not be 
an essential feature. This approach was in effect from 1973 to 1984 in British Columbia, and 
is akin to the any distinction approach rejected by the Supreme Court for s. 15 claims. 


An Unreasonable Cause Provision: The B.C. Experience 


From 1973 to 1984, human rights legislation in British Columbia prohibited discrimination 
“without reasonable cause.” Appendix C contains a description of the British Columbia 
experience, most of which occurred before enactment of the Charter, and all of it before 

s. 15 took effect in 1985. Thus, the Commission’s handling of the clause was not influenced 
by the analogous ground approach developed by the courts under s. 15. 


Initially, the B.C. Commission interpreted the without reasonable cause provision very 
broadly, not restricting it to circumstances that were analogous to the enumerated grounds in 
the Code. However, the Commission, and boards of inquiry that heard the complaints, 
gradually developed an analogous ground approach. 


The historical record clearly indicates that controversy about the Commission’s application 
of the open-ended clause led to political backlash, and contributed to the demise of the 
Commission and the Code. The British Columbia Legislature abolished the Commission in 
1984, and replaced the Code with a modest Human Rights Act (1984) which did not contain 
the without reasonable cause provision. 


The B.C. experiment offers several insights for those considering the future shape of the list 
of grounds in the CHRA. 


e The provision gave the commission and boards of inquiry a powerful tool to advance the 
development of human rights law. Long before appearing in the closed lists of other 
jurisdictions’ human rights acts, grounds such as sexual orientation, criminal charge, 
pregnancy and disability were protected under the without reasonable cause provision. 


e The provision caught incidents of discrimination that, even today, would still be outside the 
protection of closed-list provisions. For example, in spite of the fact that they were denied 
service because of stereotypes, the complainants in Oram and MacLaren (1975) would 
have difficulty today arguing that their appearance falls under any enumerated ground. 


However, the B.C. experience also points out considerable weaknesses with an unreasonable 
: CF 
cause approach. 


e One problem that emerged early on was that the provision could easily turn into a catch- 
all for general unfairness, one that would catch a very large number of actions, many 
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only marginally significant. For example, the Lopetrone case (1976), which concerned 
whether the employer had properly assessed individual merit, pushed the limits of what 
reasonably should be protected by anti-discrimination legislation, and bordered on 
plunging the Commission into adjudicating fairness in employer decision making. 
However, the Commission and boards recognized the undesirable potential of this 
approach, leading the board in Jefferson v. Baldwin and B.C. Ferries (1976) to adopt 
“categories” or analogous ground-type reasoning, which eliminated many claims. As 
well, the legislative creation, in 1979, of the provincial Office of the Ombudsman, with 
its mandate of addressing unfairness complaints against government, diverted some 
pressure on the Commission to respond to situations of unfairness. 


e The without reasonable cause provision did little to address the problems of those who 
suffered discrimination on grounds subsumed by the phrase “social condition.” Indeed, 
while the Commission received a few complaints on the grounds of source of income, 
family status, financial status and educational requirement, none of these ever made it to 
a board of inquiry. It is unclear why this is so. Perhaps the Commission was so swamped 
by the large number of claims on other grounds that social condition assumed low 
priority. It may also be that the Commission, in the spirit of the times, considered social 
condition to be a non-ground. But this is speculation; in this case anyway, an open-ended 
clause did not extend to social condition. 


e Although one would think that the without reasonable cause provision would encourage 
boards and courts to consider multiple grounds and intersectionality in adjudicating 
complaints, there is no evidence that this, in fact, took place. 


e While the without reasonable cause provision did promote progressive development of 
human rights law, some of this development was well ahead of the community 
consensus needed to sustain it. While it may be tempting to dismiss the repeal of the 
Code and abolition of the Commission as isolated acts of an especially hostile right-wing 
government, a significant proportion of B.C. society supported those actions. As a result, 
the clock was turned back, with some groups that suffer discrimination losing protection 
that would only be restored nearly 10 years later. 


e Even though many of the grounds the B.C. Commission dealt with are now enumerated 
ones, one likely consequence of adding an unreasonable cause provision to the CHRA is 
that the CHRC would be swamped by complaints. A large number of aggrieved persons 
would file complaints with the Commission because there is no federal ombuds office to 
deal with instances of governmental unfairness in its dealings with individuals. 


We conclude that adding such a ground to the CHRA is undesirable. It is akin to the “any 
distinction” approach to s. 15 of the Charter, and would produce a similar result of 
potentially requiring a reasonable justification for every action or decision in the public and 
private sectors. While, in the abstract, a requirement of reasonableness may seem harmless, 
in practice it presents many difficulties. It would likely do nothing to address persistent 
patterns of inequalities, and would divert resources and attention from important issues. It 
would render the current system more inaccessible, merely because of the large number of 
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complaints that could be expected. The option falls short on each of the criteria of assessing 
a proposal’s effectiveness in addressing women’s inequalities. 


A Group Membership Approach: The Manitoba Experience 


The Manitoba Human Rights Code contains an open-ended definition of discrimination. 
Appendix D reproduces the statutory provision, s. 9( 1)(a), and describes in more detail the 
Manitoba experience. The number of claims has always been very small, and in the past few 
years, most have involved discrimination on the basis of criminal record. The Commission 
does not apparently engage in any publicity about the clause and its possible uses. 


The Manitoba Commission has adopted a cautious approach to the unspecified grounds 
provision. In the words of one official, the Commission does not see itself as an “unfairness 
commission” that deals with any and all forms of injustice. It directs its resources toward 
dealing with discrimination based on the enumerated grounds. However, its policy is not 
quite as restrictive as the analogous grounds approach under the Charter. To come within an 
“unspecified ground,” a person need only meet the condition of proving “differential 
treatment which is based on a stereotypical view of a group of persons” (Manitoba Human 
Rights Commission 1987). By contrast, the Supreme Court’s approach to s. 15 includes 
stereotypes as merely one factor, and not the critical determinant, in assessing whether an 
unenumerated ground will become an analogous one (Corbiére v. Canada, 1999: § 59-62). 


If a version of s. 9(1)(a) were added to the CHRA, the Manitoba experience would likely not 
be replicated at the federal level. For one thing, the CHRC would likely face enormous 
pressure, especially from large corporations, to use analogous grounds reasoning from the 
beginning. The Manitoba Commission issued its policy before the Supreme Court had 
developed criteria for analogous grounds under s. 15. Moreover, the CHRC would likely 
receive more complaints than its Manitoba counterpart, which does not publicize the 
availability of an unspecified ground. Merely adding an open-ended clause to the CHRA 
would, in itself, generate considerable publicity. Even if it did not, national organizations 
and unions would be aware of the unspecified ground and would test its content and limits 
by filing complaints. With the tendency of several federally regulated employers to seek 
judicial review of commission decisions, one can reasonably expect litigation. The 
combination of a large number of complaints, litigation and judicial review would likely 
produce criteria similar to the Court’s analogous grounds approach, if only to provide some 
certainty for the private sector. 


If this supposition is correct, and a Manitoba-style provision would become a non- 
constitutional version of analogous ground, then the arguments in Chapter 3 of this report 
would apply. If, on the other hand, it remains broader than the analogous grounds approach, 
then it may be used to advance women’s equality in ways that extend beyond constitutional 
understandings of equality. For instance, the Commission and Tribunal could recognize 
negative treatment of part-time workers as a prohibited form of group-based discrimination. 
Many problems would remain, however, such as employer uncertainty about the extent of 
their obligations, which cannot be easily addressed by policy statements. 


3. ANALYSIS OF AN ANALOGOUS GROUND PROVISION IN THE CHRA 


The preceding two sections have discussed two of the three options. The unreasonable cause 
approach has been rejected because of its limited utility in addressing women’s inequality. 
The group membership approach may offer more possibilities, but may lead to an analogous 
ground approach. The remaining alternative is the analogous grounds approach itself, in 
which the CHRA would replicate the open-ended ground in the Charter. However, putting 
the s. 15 words into the CHRA would not, in itself, produce the same criteria that the 
Supreme Court has developed for constitutional cases. Unless the amendment also stated 
specifically that its clear intention was to incorporate the s. 15 jurisprudence, the 
Commission and Tribunal would have scope for extending protection beyond the boundaries 
of s. 15, merely because the differences between the Charter and the CHRA could justify 
different criteria. Departing from the s. 15 criteria could produce the same results as the 
group membership approach discussed above. 


This section addresses merits and disadvantages of having an open-ended clause in the 
CHRA, either one that exactly replicates the constitutional criteria for an analogous ground 
or something a bit different. It assesses the likelihood that any interpretation of a mirror 
provision would depart from the Court’s interpretation of s. 15. 


Responding to New Developments 


Open-ended provisions are frequently advocated because they accommodate future 
developments. In the constitutional negotiations leading up to the Charter’s enactment, the 
primary argument in support of an open-ended clause in s. 15 was the need for equality 
guarantees to respond to changing circumstances. Constitutions endure for a long time, and 
are not easily changed. The open-ended clause would permit the constitutional guarantees of 
equality to respond to inequalities that could not be foreseen in 1982. A similar argument 
can be made with respect to the CHRA. An analogous ground provision would permit 
commissions and tribunals to incorporate new developments in human rights protection, 
without the necessity of seeking amendments to the Act. While amending the CHRA only 
requires the ordinary legislative process, busy legislative agendas and other factors have 
combined to make amendment of the CHRA an infrequent occurrence. 


Adding an open-ended clause would remove the argument that Parliament does not intend 
commissions and tribunals to interpret the CHRA in an expansive manner that keeps pace 
with understandings of equality. Indeed, the argument would be the reverse. By including an 
open-ended clause, Parliament intends commissions and tribunals to address inequalities that 
arise in new ways—ones that were not contemplated by Parliament at the time of enactment. 


With an analogous ground provision, the CHRC could return to its roots as an agent of 
social change. It could address new problems and, as the B.C. experience illustrates, act as a 
catalyst for social justice. However, the Manitoba experience shows that there is no 
guarantee this will happen. Much depends on the resources of the CHRC, and the political 
backing it receives for its efforts. Moreover, if the Commission adopts the s. 15 criteria for 
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analogous grounds, its ability to respond to new injustices would be restricted, at least in 
part or initially, by the Court’s jurisprudence. 


The extent to which an analogous ground provision in the CHRA would permit flexibility 
and innovation depends, in large part, on whether commissions and tribunals would use it to 
argue for analogous grounds that were not covered by the Charter. If they did, then the 
CHRA’s analogous ground could prohibit different forms of discrimination. These new 
grounds could be slowly incorporated into the Charter, continuing the symbiotic relationship 
between statutory codes and s. 15. Otherwise, the CHRA simply becomes another s. 15, 
interpreted and controlled by the courts, but with application to the private sector. 


Women also need to be concerned, however, with not only how well an analogous ground 
provision would respond to new developments, but also how well it will respond to old and 
persistent inequalities. An analogous ground provision in the CHRA does not appear to do 
very much for women who live in poverty, at least not immediately. If receipt of social 
assistance does not qualify as an analogous ground under the Charter, then it will be a long, 


expensive and risky battle to have poverty recognized as an analogous ground under the 
CHRA. 


Avoiding an Unconstitutional Gap 


One argument in support of a mirror provision in the CHRA is that the Charter itself 
compels this result. Because the CHRA cannot violate the Charter, any discrepancy in 
coverage between the Charter and the CHRA would be unconstitutional, and the courts 
would read into the CHRA the absent ground, as occurred with sexual orientation in Vriend 
v. Alberta (1998). Over time, the CHRA would come to mirror the Charter in any event, so 
it might as well be done now to avoid expensive litigation. Adding an open-ended provision 
will ensure that any new Charter analogous ground will be automatically included within the 
CHRA, without the need for expensive litigation. 


This argument has been recently advanced in support of changing a provincial human rights 
law. In his 1994 report on human rights legislation in British Columbia, Professor Bill Black 
argues that a human rights code should incorporate analogous grounds in order to ensure 
conformity with s. 15 of the Charter (Report on Human Rights in British Columbia, 1994; 
163). He points out that no one can identify with certainty the grounds the courts will 
include as analogous in s. 15 of the Charter. From this uncontestable fact he concludes: 


The surest way to avoid an unconstitutional gap in the Human Rights Code 
would be for the Code to be worded in a way that recognized analogous 
grounds. The Human Rights Tribunal, taking guidance from the courts, could 
then interpret the Code in a manner consistent with the equality guarantees in 


the Charter. 


Black recommends identical wording in the statute in order to “signal to the courts an intent 
to adopt the approach taken in the Charter.” Presumably, once the courts find an analogous 
ground, it would come within the CHRA as well, and would then apply to the private sector. 
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For instance, a private actor could no longer use citizenship or off-reserve residency as a 
reason to differentiate between customers. Even if Parliament falls far behind in amending 
the CHRA to take account of new human rights developments, the analogous ground 
provision would ensure that statutory human rights protection would be at least consistent 
with Charter standards. 


Assessing the merit of this argument requires close scrutiny of its underlying assumptions. 
First, it assumes that the omission of an analogous ground in a code, or in our case the 
CHRA, would be unconstitutional. That is not invariably, or even frequently, the case. In 
only one case has the Supreme Court ruled that the omission of an analogous ground— 
sexual orientation—from a human rights law violated s. 15 of the Charter (Vriend v. Alberta, 
1998). The Court explicitly rejected the argument that human rights legislation would be 
forced to mirror the Charter in all cases. “Whether an omission [from a human rights code] 
is unconstitutional must be assessed in each case, taking into account the nature of the 
exclusion, the type of legislation, and the context in which it was enacted” (1998: ¢ 106). 
Unconstitutionality is not a mechanical determination that merely involves checking to see if 
a statute mirrors the Charter, but depends on many factors. 


In their assessment of unconstitutionality, the courts will be sensitive to the fact that the 
Charter is addressed to government action, while human rights law covers both the public 
and the private sector. Adding a new analogous ground to human rights codes will have 
potentially far-reaching consequences in the private sector. Section | is available to the 
government, but there is, at the moment, no equivalent provision in the CHRA. One would 
think that if there was a mirror provision, a s. | would need to be added, perhaps something 
akin to the “reasonable and justifiable contravention” provision in s. 11.1 of the Alberta 
legislation. 


One can reasonably surmise that the courts will be extremely cautious about requiring that 
every new analogous ground in s. 15 be added to the CHRA. If it did so, then the s. 15 
guarantees of equality would no longer be restricted to the public sector, as the court has 
held generally with respect to the Charter. Rather, everything in s. 15 would apply, through 
the medium of the CHRA, to the private sector. It is permissible, of course, for Parliament to 
expand the obligations people owe each other in the private sector. But the court will not 
lightly apply constitutional standards to private actors. Indeed, a mirror provision in the 
CHRA might make the courts more cautious about finding analogous grounds in s. 15, for 
fear of their automatic transplantation to the private sector. 


Reinforcing the Prohibited Ground Approach 


An open-ended list may reinforce the belief that the prohibited ground approach is the best 
way of addressing inequality problems. The mere existence of an open-ended clause may 
lead to the framing of inequality problems in the language of prohibited grounds. For 
instance, one could argue that part-time employment status is a prohibited ground, and file a 


complaint that the differential treatment of part-time workers by corporations violates the 
CHRA. 
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Reality is that the complaint system is almost certainly not the best method of redressing the 
inequalities suffered by part-time workers. Regulatory changes to labour standards 
legislation would do more good, over a much shorter period of time. Overall, a regulatory 
model has many advantages over a complaint system for the promotion of women’s 
equality. The essence of a regulatory model is to place positive obligations on employers or 
service providers to take certain measures or engage in particular conduct. One successful 
example of a regulatory approach to equality is the uniform building accessibility standard. 
Builders only receive building permits if they comply with the accessibility standards. While 
the standard is not comprehensive, and has not been perfectly applied, it has had a much 
faster and more widespread impact on building accessibility than even the most efficient 
complaint system could ever muster. Other examples of regulatory models include the 
federal Employment Equity Act, which requires all large federally regulated employers to 
develop equity plans, and the Ontario Pay Equity Act, which requires all employers to 
implement pay equity. 


An analogous ground provision, of course, would not preclude the creation of regulatory 
methods to combat systemic forms of inequalities. However, the concern is that an open- 
ended clause would further privilege this approach as a strategy for addressing inequalities, 
when it does not deserve to be so. Regulatory methods can deal with the problem of multiple 
causes of inequalities. One significant limitation on a prohibited grounds approach is that it 
requires an identifiable actor—a wrongdoer who engaged in the discriminatory conduct. Yet 
many inequalities result from the combined actions and omissions of many institutions and 
individuals. 


Reinforcement of the prohibited grounds approach may only exacerbate the deep-rooted 
tendency of courts and commissions to downplay the phenomenon of intersecting grounds. 
Iyer has pointed out how a “listed grounds” approach tends to force women to categorize 
their experiences as being either race discrimination or sex discrimination or some other 
form of discrimination. It does not permit women who suffer discrimination on a number of 
grounds, simultaneously, to have their experience reflected in the case law or in analytical 
methods (Iyer 1993). 


One would think that an open-ended clause would assist women who suffer inequality on a 
number of grounds. They would not need to slot their experiences into one category, but 
could simply argue discrimination. However, the mere existence ofa list of prohibited 
grounds seems to pull commissions and courts into a mind set that focusses on a singular 
characteristic, rather than a number of them, or the results of combining a number of them. 
For instance, both the Manitoba Commission, and the old B.C. experience, failed to use the 
open-ended clause in this way, focussing instead on a group characteristic (singular) rather 


than characteristics (plural). 
Diverting Resources from the Political Process 
The potential availability of new grounds under an analogous ground provision may divert 


women’s efforts to reform social and economic policy away from the political process, 
where success typically produces structural and more far-reaching changes. Using the 
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complaint process, on the other hand, even if it is a bit more expansive because of an 
analogous grounds approach, typically produces ad hoc changes to isolated policies. Over 
time, the complaint process may have a systemic effect, but it always takes longer to 
generate widespread change. One need only look to the example of ending discrimination 
against women in hiring and promotion. Employment equity legislation achieves that goal 
much faster than even the most efficient complaint process. 


Legislatures not only have the power to introduce regulatory systems for achieving equality. 
They also can ensure that the CHRA is kept up to date. Historically, the political process, on 
balance, has been more progressive than the courts. For instance, the first recognition of 
sexual orientation as a prohibited ground did not come from courts, but from the Quebec 
National Assembly, which added sexual orientation as a prohibited ground to its human 
rights law in 1977 (Charter of Human Rights and Freedoms). Commissions took complaints 
of sexual orientation, and brought the injustice of this form of discrimination to the public 
eye. However, this is not to say that legislatures have always been at the forefront of human 
rights development. One need only remember the Alberta government’s dogged refusal to 
add sexual orientation to its human rights law. These highly publicized examples detract 
from the larger picture—changes to human rights have been led by legislatures, not by 
courts. 


These concerns replicate the concerns that many women’s groups had with passage of the 
Charter in 1982. 


An open-ended clause may make Parliament even less willing to engage in changes to the 
CHRA. Legislators who do not wish to respond to demands from community groups may 
say that change can come through the tribunal and court process, by a group arguing 
discrimination under the open-ended ground. Parliament may be prepared to respond to 
negative court decisions (as it did with the multiple grounds provision, s. 3.1 of the CHRA, 
which responded to Mossop) but may be less inclined to take a proactive role in 
implementing new directions in human rights law. Politicians can wash their hands of the 
responsibility for change by pointing to the open-ended ground—‘“make your argument to 
the commission and courts” may be their response. 


Even if Parliament has the desire to change the CHRA or introduce other legislation to 
correct inequalities, a mirror provision in the CHRA may lead it to believe it can only make 
changes consistent with the courts’ approach to analogous grounds. For instance, perhaps 
one argument for not proceeding with protection for people who are homeless would be that 
they are not an analogous group. The argument would be that they are not one of the groups 
that human rights laws, including s. 15, traditionally protect. Overall, there is a risk that the 
more the CHRA looks like the Charter, the less amenable it will be to progressive 
interpretations and amendments. It will become a Holy Grail, untouchable and 
unchangeable. 


Legislative changes are not easy. They require political will and a momentum for change 
that must be built by lengthy political campaigns involving education, media relations and 
negotiation. When an amendment is finally passed, often with strong and vocal opposition, 
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the government and other key players may not be committed to its full implementation. And 
legislation may become highly unpopular (as with the old B.C. unreasonable cause 
provision) and be reversed. Moreover, to emphasize the role of legislatures in protecting 
rights may seem antithetical to the core concept of human rights as protections of minorities 
from oppressive treatment by majorities. After all, rights are entrenched, and placed above 
the ordinary political fray, to lessen the impact of politics on fundamental values. And, court 
decisions can become widely accepted and assist in building a consensus. None of these 
facts, however, detracts from the two points we argued above. First, legislatures have done 
more to promote social justice and women’s equality than courts. Second, adding an 


analogous ground provision will have consequences for the political process, which women 
must consider in deciding whether to advocate for it. 


Inefficiently Using Commission Resources 


Whether or not a mirror provision in the CHRA would have a serious impact on the 
allocation of CHRC resources depends very much on the Commission’s policies regarding 
the types of complaints it will accept and argue before a tribunal. If it decides to interpret the 
provision broadly, and depart from the Court’s narrow criteria for an analogous ground, it 
will need to direct resources toward a larger number of complaints. Not all of the complaints 
that will be received under an analogous ground provision will deal with women’s equality 
concerns. The resources will be directed toward other grounds or injustices that do not affect 
women directly or that support more advantaged groups in society. As well, resources will 
almost certainly need to be directed toward litigation because, in significant issues, the 
question of a new open-ended ground will end up in the Supreme Court. At the end of the 
day, fewer resources will be devoted toward the existing inequalities that the CHRA has 
always addressed, such as sexual harassment in the workplace and pregnancy 
discrimination. 


It is not a complete answer to this problem to say that the commission’s budget should be 
increased. Its resources will always be limited, and the complaint process will always 
expand to take up available resources. Every commission makes priorities about how it will 
handle complaints. An analogous ground provision will consume a particular portion of 
commission resources, and the question for women is whether the returns justify the 


expense. 


The problem of diverting resources, and opening the door to considerable litigation, is 
exacerbated greatly if the CHRC loses its exclusive power to send complaints to a tribunal. 
The Manitoba Commission is able to keep a tight lid on its open-ended clause because it acts 
as the gatekeeper for the enforcement of rights in the Manitoba Code. If this aspect of the 
CHRC’s power is changed, then an open-ended clause presents a greater possibility of 
opening a Pandora’s box of uncertainty and unwelcome consequences. An open-ended re 
clause in the hands of a maverick tribunal or judge—from the left or the right of the political 
spectrum—could generate considerable political controversy and expensive litigation. 
Women’s groups may find they are in court opposing regressive interpretations of the 
CHRA’s open-ended provision, just as they are in court now defending existing laws and 


policies from Charter challenges. 
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Even if the CHRC continued to control access to the complaint process, however, its 
decisions regarding the open-ended clause would be subject to judicial review. 


An open-ended clause, when coupled with elimination of the CHRC’s gate-keeping 
function, would produce considerable uncertainty with human rights law. It is hard to 
imagine that business and employers would appreciate such a degree of uncertainty. 
Moreover, the greater the uncertainty about the reach of the CHRA, the greater the 
likelihood of opposition to it. 


One symbolic message of an open-ended ground is that the unenumerated grounds are as 
serious as the prohibited grounds. Both the CHRA and s. 15 already send the implicit 
message that the prohibited grounds produce equal amounts of harm, and of the same type. 
An open-ended clause would send the additional message that other unenumerated grounds 
are also of equal importance. While this may not be the case, it will be difficult for the 
Commission not to devote resources to them. 


Statutory Law May Become Too Much Like the Constitution 


If the CHRA mirrored the words of s. 15, it may cause commissions and tribunals, as well as 
Parliament, to define discrimination in the way courts have defined it under the Charter. We 
already see evidence of the Charter understanding of discrimination beginning to dominate 
tribunal interpretation of statutory codes. For instance, many tribunals routinely quote and 
apply the Andrews definition of discrimination. If the words of the CHRA muirror the 
Charter, this unfortunate tendency would be exacerbated. 


Why would this tendency be unfortunate? Because commissions and Parliament are not 
constrained by theory or precedent in describing a problem or its remedy. They don’t need 
to make their definition of discrimination or inequality fit a predetermined model of equality 
(the discrimination approach) or precedent. They can be bold. They can define inequalities, 
for instance, as not requiring a comparison; they can define it as oppression or abuse, or 
exclusion, even if the comparison group cannot be found (as with pregnancy 
discrimination). They can respond to systemic injustice as it appears in a complex, post- 
industrial society. Under the Charter, however, courts respond to allegations, not of 
injustice, but unconstitutionality, and they must make their responses fit into a line of 
precedent and tradition. The danger is that if the CHRA mirrors the Charter, tribunals and 
legislators may tend to believe they are dealing only with another type of Charter right, and 
be loathe to take the innovative steps necessary to achieve social justice. 


Having the CHRA mirror the Charter may enhance the movement toward seeing the CHRA 
as a quasi-constitutional document, and thus more impervious to legislative change, and 
more subject to judicial control and interpretation. At the moment, the CHRA is quasi- 
constitutional because it announces fundamental values and binds the government in its 
legislative capacity, but it is only quasi because it can be amended in the ordinary manner. 
However, if it is seen as more like the Charter, it becomes more subject to the control of 
judges, rather than commissions and politicians. 
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Whether it is a good thing to have the CHRA become more like the Charter depends on 
one’s view about whether the Charter has benefited women’s equality. The record here is 
spotty, to say the least. Day and Brodsky (1989) concluded that from 1985 to 1989, each 
step forward under the Charter was accompanied by two steps back. It is clear that 
defending beneficial laws and policies from Charter challenges, such as the rape-shield 


provisions of the Criminal Code, has absorbed a great deal of energy and has not always met 
with success (Razack 1991: 109-120). 


From a larger perspective, having the CHRA replicate s. 15 further entrenches the Charter’s 
particular vision into Canadian law. As Bakan (1997: 45-62) argues, s. 15 cannot adequately 
address social and economic inequality because of the very structure and ideology of liberal 
rights. For instance, rights have a negative orientation: they tell actors—whether 
governments or others—what they cannot do. As well, they have a dyadic structure. They 
focus on two actors—the complainant and the respondent—leaving out multi-party 
relationships and ongoing processes that involve many individuals and organizations. While 
the CHRA is primarily a liberal document, further reinforcement of its liberal aspects ought 
not to be undertaken without clear benefits. 


Only the courts may add analogous grounds to the Charter. Having tribunals and 
commissions defer to the analogous grounds in the Charter means they will be deferring to 
the courts and to judicial understandings of equality. History has shown that, in general, 
judges are not progressive with respect to their understanding of rights and their sensitivity 
to equality problems. Indeed, as this report has already noted, it was judicial insensitivity 
that prompted the establishment of commissions and specialized tribunals. Although the 
enactment of the Charter in 1982 may have altered the judicial approach to human rights, 
there is still no evidence that judges are more sensitive to inequality problems. That judges 
see themselves as the guardians of rights is the message of the Cooper case and the strict 
review that judges have decided to exercise over tribunals and commissions (Cooper Vv. 
Canada 1996). But there is no evidence that judges have a better understanding of 
inequalities, which would cause women to put faith in judges rather than legislators or 
administrators. 


4. CASE STUDY: THE INEQUALITY OF POVERTY 


Let us apply these arguments to the inequalities experienced by poor women. Would an 
analogous ground provision assist poor women in combating discrimination? First, they 
would need to show that the inequality they experience falls into the federal sector and is at 
least prima facie within the CHRA. Here one needs to be specific about the particular 
problem the CHRA is to address. Is it the non-availability of banking services? Is it an 
inadequate minimum wage? Let us consider the latter, since a challenge would involve a 
federal law and therefore appears, at least prima facie, to avoid the vexing issues that arise in 
the private sector. Some poor women make minimum wage working in federally regulated 
businesses, and their wage is so low they must work at several jobs, rely on food banks and, 
if possible, engage in other strategies to feed and house themselves and their families. Could 
they use the new CHRA, with an analogous ground provision, to challenge the low 
minimum wage? Because the challenge is to a federal law, and not to the action of a private 
corporation, such as a bank, it could also be brought under s. 15 of the Charter. The 
advantage of the analogous ground provision in the CHRA is that by filing a complaint with 
the CHRC, women would not need to initiate their own expensive court action. Once the 
Commission accepts the complaint, it bears the cost of proceeding, a big advantage for poor 
women. 


The women need to convince the CHRC that all people earning the federal minimum wage 
are an analogous group. Or, they could argue that poor people are an analogous group. If the 
Commission accepts either argument, it will need to convince a tribunal that the low 
minimum wage constituted discrimination on the basis of a ground that falls under the open- 
ended clause in the CHRA. If that clause has been interpreted as replicating the s. 15 criteria 
for analogous grounds, the Commission will have an uphill battle. If social assistance 
recipients are not sufficiently homogeneous to constitute an analogous group, neither will 
minimum wage earners. 


One problem with treating poverty as an analogous ground is that it is then labelled as a 
personal characteristic, for that is the hallmark of an analogous ground. The label feeds into 
the myth that poverty is an intrinsic condition, one inherent to the person rather than the 
result of economic and structural circumstances. 


If the hurdle of fitting within the criteria for the open-ended ground is overcome, then the 
tribunal must accept that the low minimum wage constitutes discrimination. There is no 
doubt that the wage does not give people sufficient income to live decently and with dignity. 
Is that sufficient to prove discrimination? Would there need to be an appropriate group for 
comparison? If so, which group is used for comparison purposes? People who earn the 
provincial minimum wage? Some other group? 


If the women overcome these hurdles and prove discrimination, the remedy they seek would 
be a higher minimum wage. But under s. 15, the courts have not required positive 
obligations on governments to implement equality, with perhaps the exception of the 
Eldridge case, in which the cost of equality was very small (Eldridge v. B.C. (Attorney 
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General) 1997). Moreover, here there is an additional twist. The cost would not be borne 
solely by taxpayers, as in Eldridge, but also by federally regulated businesses, which would 
be required to pay a higher minimum wage. Given that courts are loathe to interfere with 
economic policy at the best of times (Masse), it is highly unlikely that it would order the 
federal government to increase the minimum wage when such an order would affect 
thousands of companies and businesses across the country. The viability of increasing the 
wage is an economic decision that courts will leave with legislators. 


We see nothing in adding an analogous ground provision that would overcome the 
traditional deference courts pay to legislators on economic questions. Women may be able 
to file a complaint, but their chances of success would be minimal. And would the CHRC’s 
time and energy have been well spent, when the chances of success are so low? 


This brief analysis is incomplete and perhaps overly negative. It is designed to show that 
adding an open-ended ground to the CHRA is not a panacea for social problems. Any 
prohibited ground approach has limited utility in addressing systemic problems, and if the 
problem stems from economic inequalities, an open-ended clause will do little to change it. 


5. CONCLUSION 


This report concludes that, on balance, there is little advantage in adding an open-ended 
clause to the CHRA, and considerable risk associated with it, such as spreading resources 
and energy too thinly, and further solidifying the power of the courts and their perspective 
on equality. However, let us assume that we have grossly overstated the risks and dangers, 
and that the benefits would indeed outweigh the risks. We conclude that the benefits are not 
sufficient to justify women’s groups lobbying for the addition of an open-ended clause. 
Other changes of much greater magnitude, such as adoption of a regulatory approach to 
some inequality problems and reform of the complaint process, would make more of a 
difference to women’s lives. 


The research question this report addresses may seem mundane and obvious. However, we 
choose this question because it illustrates how a relatively innocuous change—just adding a 
few words that are already in the Charter—could have considerable ramifications on human 
rights practice, not just law. The central focus of legislative revision ought to be on how a 
change will work in the daily practice of implementing the fundamental values that animate 
human rights, and its assistance in improving the lives of women on a daily basis. 
Otherwise, one runs the risk of repeating what the Charter means today for most women— 
high-sounding words that are, their promise notwithstanding, nothing but words. 
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APPENDIX A: SELECTED CONSTITUTIONAL PROVISIONS 


1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out 
in it subject only to such reasonable limits prescribed by law as can be demonstrably 
justified in a free and democratic society. 


15. (1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 


(2) Subsection (1) does not preclude any law, program or activity that has as its object 
the amelioration of conditions of disadvantaged individuals or groups including those that 
are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 


24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed 
or denied may apply to a court of competent jurisdiction to obtain such remedy as the court 
considers appropriate and just in the circumstances. 


(2) Where, in proceedings under subsection (1), a court concludes that evidence was 
obtained in a manner that infringed or denied any rights or freedoms guaranteed by this 
Charter, the evidence shall be excluded if it is established that, having regard to all the 
circumstances, the admission of it in the proceedings would bring the administration of 
justice into disrepute. 


28. Notwithstanding anything in this Charter, the rights and freedoms referred to in it are 
guaranteed equally to male and female persons. 


35. (4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights 
referred to in subsection (1) are guaranteed equally to male and female persons. 


52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is 
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of 
no force or effect. 


APPENDIX B: OPTIONS FOR THE CHRA — POSSIBLE WORDING 


Current Provision in the CHRA 


3.(1) For all purposes of this Act, the prohibited grounds of discrimination are race, 
national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, 
family status, disability and conviction for which a pardon has been granted. 


Q) Where the ground of discrimination is pregnancy or childbirth, the 
discrimination shall be deemed to be on the ground of sex. 


Here is an example of one substantive provision. 


5. It is a discriminatory practice in the provision of goods, services, facilities or 
accommodation customarily available to the general public 
(a) to deny, or to deny access to, any such good, service, facility or accommodation to 
any individual, or 
(b) to differentiate adversely in relation to any individual, on a prohibited ground of 
discrimination. 


An Unreasonable Cause Option 
This option is modelled on the old British Columbia legislation. 
5.(1) It is a discriminatory practice in the provision of goods, services, facilities or 
accommodation customarily available to the general public 

(a) to deny, or to deny access to, any such good, service, facility or accommodation to 

any individual, or 

(b) to differentiate adversely in relation to any individual, 
unless reasonable cause exists for such denial or differentiation. 

(2) For the purposes of subsection (1), the race, national or ethnic origin, colour, religion, 

age, sex, sexual orientation, marital status, family status, disability or conviction for an 


offence for which a pardon has been granted of any person or class of persons shall not 
constitute reasonable cause. 


A Group Membership Option 


This option is modelled on the existing Manitoba legislation. 
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3.(1) For all purposes of this Act, “discrimination” means 


(a) differential treatment of an individual on the basis of the individual’s actual or 
presumed membership in or association with some class or group of persons, rather than 
on the basis of personal merit; or 

(b) differential treatment of an individual or group on the basis of any characteristic 
referred to in subsection (2); or 

(c) differential treatment of an individual or group on the basis of the individual’s or 
group’s actual or presumed association with another individual or group whose identity 
or membership is determined by any characteristic referred to in subsection (2); or 

(d) failure to make reasonable accommodation for the special needs of any individual or 
group, if those special needs are based on any characteristic referred to in subsection (2). 


3.(2) The applicable characteristics for the purposes of clauses (1)(b) to (d) are race, 
national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, 
family status, disability, and conviction for an offence for which a pardon has been 
granted. 


5.(1) No person shall discriminate with respect to the provision of goods, services, 
facilities or accommodation customarily available to the general public, nor shall any 
person 


(a) deny, or deny access to, any such good, service, facility or accommodation to any 
individual; or 
(b) differentiate adversely in relation to any individual, 


unless reasonable cause exists for the discrimination, denial or differentiation. 
The Analogous Ground Approach 


Proposal 1 — Retains the list of prohibited grounds in a separate provision, which would now 
include an open-ended clause, and modify the substantive provisions accordingly. 


3. (1) For all purposes of this Act, the enumerated grounds of discrimination are race, 
national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family 
status, disability and conviction for which a pardon has been granted. 


(2) Where the ground of discrimination is pregnancy or childbirth, the discrimination 
shall be deemed to be on the ground of sex. 


5. It is a discriminatory practice to discriminate, and in particular to discriminate on a 
enumerated ground, in the provision of goods, services, facilities or accommodation 
customarily available to the general. 
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Proposal 2 — Repeats the enumerated and analogous grounds in each provision. 


Delete s. 3. 


5. Every individual has the right to equal treatment with respect to the provision of goods, 
services, facilities or accommodation customarily available to the general public without 
discrimination, and in particular, without discrimination on the basis of race, national or 
ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status, 
disability and conviction for which a pardon has been granted. 


APPENDIX C: B.C. EXPERIENCE WITH AN UNREASONABLE CAUSE 
PROVISION 


Statutory Provisions 


The Human Rights Code of British Columbia (1973), which was proclaimed in 1974 and 
repealed in 1984, prohibited discrimination in the usual range of activities on a closed list of 
grounds. In addition, no person could discriminate without reasonable cause in three specific 
areas: 


e public facilities, accommodations, and services (s. 3); 
e employment (s. 8); and 
e membership in a trade union or occupational association (s. 9). 


The language of s. 3 is typical of the wording of all three sections. 
3. (1) No person shall 


(a) deny to any person or class of person any accommodation, service or facility, 
customarily available to the public; or 

(b) discriminate against any person or class of persons with respect to any 
accommodation, service or facility customarily available to the public, unless 
reasonable cause exists for such denial or discrimination. 


(2) For the purposes of subsection (1), 


(a) the race, religion, colour, ancestry, or place of origin of any person or class of 
persons shall not constitute reasonable cause; and 

(b) the sex of any person shall not constitute reasonable cause unless it relates to 
the maintenance of public decency or to the determination of premiums or 
benefits under contracts of insurance. 


Thus, persons could file complaints with the B.C. Human Rights Commission, arguing that 
they had been discriminated against without reasonable cause. They needed to prove only 
one of two branches of without reasonable cause. First, none of the prohibited grounds could 
constitute a reasonable cause. In this respect, the 1973 Code was identical to any other anti- 
discrimination statute of its time. Second, any factor that denied services, employment or 
membership would constitute discrimination unless it was reasonable to use the factor. An 
absence of a reasonable cause was sufficient for a finding of discrimination. In this respect, 
the 1973 Code was unique. 


Complaints Under the Without Reasonable Cause Provisions 


The Commission’s annual reports for 1979 and 1980 give the following statistics 
about the without reasonable cause complaints. 
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e Without reasonable cause was the third largest group of complaints, after sex, and race 


or colour. 


e One-fifth of all complaints were brought under without reasonable cause: in [979152 
out of the 737 cases handled and in 1980, 185 of the 828 complaints handled. These 
totals include both new cases and cases held over from the previous year. 


e In 1980, the 123 new complaints brought under without reasonable cause included 
almost 40 cases dealing with pregnancy discrimination, about 20 with disability, 15 with 
mandatory retirement, nine with other age-based discrimination and about 15 with 
medical condition. Another 20 complaints covered grounds such as size, source of 
income, family status, criminal charge or conviction, sexual orientation, residency, 
financial status and educational requirement. 


The relatively large number of complaints could have stemmed from the very short list 
of prohibited grounds in the 1973 Code which has been expanded significantly since 
1973. Approximately 100 of the 123 new complaints filed in 1980 could now be filed 
under a prohibited ground. 


The Commission sent a number of without reasonable cause complaints to boards of inquiry. 
Between 1975 and 1980, 18 boards of inquiry were appointed to deal with complaints 
arising on this general ground. The average number per year was three, with a high of six 
complaints referred in 1975, to none in 1977. 


Under the open-ended ground from 1975 to 1980, boards of inquiry dealt with a number 
of different matters. Disability or physical condition accounted for four of the 18 
inquiries, while marital status and sex were the subject of three inquiries each. The 
remaining eight inquiries concerned a variety of grounds, including age, criminal 
conviction, sexual orientation and citizenship. 


The boards of inquiry dealt with complaints under each of the three available sections of the 
Code. Nine complaints concerned public services or facilities, 10 concerned employment, 
and two involved membership in an occupational association. 


Interpretation of the Without Reasonable Cause Provision 


During the decade in which the provision was in force, the interpretation of without 
reasonable cause changed from a very broad one to a narrower one. Early case law treated 
the provision as an invitation to consider the reasonableness of any type of distinction drawn 
by an employer or service provider. The clause was something akin to a “fairness’ test. 
Consequently, early board decisions took an expansive view of the types of situations 
protected by the language of the statute. For example, in the 1975 Oram and MacLaren 
decision, the board held that personal appearance was not a reasonable cause for a bar to 
refuse to serve a person. In the 1976 Lopetrone decision, the board found that a hospital 
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society had acted without reasonable cause in failing to consider the applicants’ work 
records when it refused to hire them. 


However, this approach did not prevail for long. Beginning with Jefferson v. Baldwin and 
B.C. Ferries (1976), boards of inquiry adopted a “categories” approach by asking if the 
discrimination arose on a group characteristic of the complainant. In Jefferson, an employee 
claimed he suffered discrimination on the basis of his disability, and the board held that 
physical handicap was included within the without reasonable cause provision. As boards 
applied the “categories” approach, similarity of the claimant’s characteristic to those of the 
listed grounds became important. Thus, as the approach developed, it resembled more and 
more the analogous ground aaa the Supreme Court would eventually adopt in 1989 for 
s. 15 claims. 


The changed approach gave a less expansive interpretation to without reasonable cause, 
with boards of inquiry upholding less unusual types of grounds. However, the scope of 
the without reasonable cause provision was still more expansive than anything found in 
closed-list human rights codes. 


A significant number of board decisions were reviewed by the courts, with mixed results. 
Two decisions found their way to the Supreme Court of Canada. In the first, Gay Alliance 
Toward Equality v. Vancouver Sun (1979), the Court adopted an extremely narrow view of 
the Code’s scope, holding that a newspaper could deny an advertisement solely on the basis 
of its “gay-friendly” content. Four years later, in Heerspink v. I.C.B.C. (1983), the Court 
upheld a board ruling of without reasonable cause in an insurer’s denial of coverage to a 
person charged with a criminal offence. In so doing, the Court endorsed, for the first time, 
the fundamental! importance of human rights legislation. The without reasonable cause 
provision, by generating a large number of complaints and litigation, did assist in giving 
prominence to human rights issues. 


Contemporary Assessments of the Without Reasonable Cause Provision 


After a number of years of experience, interested parties, including the Commission, began 
to assess the strengths and weaknesses of the without reasonable cause approach. In 
February 1981, Professor Bill Black prepared a background paper on the development of the 
reasonable cause provision for the B.C. Minister of Labour to use at a federal-provincial 
meeting on human rights. In the article, titled “Reasonable Cause in Human Rights 
Legislation,” he outlined the advantages and disadvantages of this approach. The advantages 
included flexibility to expand protection to new grounds of discrimination, including 
grounds that would ensure compliance with international covenant. As well, new grounds 
would be considered in the context of the facts of real cases, making for better consideration 
of what grounds should be protected in practical situations, and better legislative 
amendments when they were made. 


The disadvantages included the uncertainty about the future interpretation of the Code. On 
the one hand, the Code could be so broadly interpreted as to usurp much of the field covered 
by labour legislation, while on the other hand, it could be construed so narrowly as to render 
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it almost useless as a means of attacking discrimination. Moreover, the words “without 
reasonable cause” did not give sufficient guidance to members of the public regarding their 
obligations under the Code. Black suggested that the disadvantages could be avoided or 
minimized by careful drafting and appropriate administrative action. 


In 1980, the Commission undertook a thorough review of the Code. In June 1981, it released 
a report of the review’s findings, outlining changes to extend the Code’s coverage and give 
the Commission more effective powers (Recommendations for Changes to the Human 


Rights Code of British Columbia). Several recommendations pertained to the without 
reasonable cause provision. 


First, it recommended the addition of two new grounds: sexual orientation, and mental and 
physical disability. While both grounds had been covered under the without reasonable 
cause provision, the Commission suggested that including them specifically in the Code’s 
text would give better protection. It also recommended that without reasonable cause be 
added to the provisions concerning the rental or purchase of property. 


Second, the Commission noted that the without reasonable cause provision, while useful, did 
not make employers or the public generally aware of their obligations. It recommended that 
it be given the power to make enforceable guidelines that would describe specifically the 
conduct prohibited by the Code, and bind boards of inquiry. 


In its proposals, unfortunately, the report makes only a brief allusion to consideration of 
enforcement experiences, without any indication of the precise nature of the experience. 


The Demise of the Without Reasonable Cause Provision 


In other quarters, however, there was little support for the without reasonable cause 
provision. Consequently, in 1983, the B.C. government moved precipitously to fire the 
Commission and introduce new legislation to replace the existing open-ended provisions 
with a closed list. Bill 27 was shelved shortly after it was introduced, but was reintroduced 
as Bill 11 and enacted the following year. 


The government gave a number of reasons for scraping the Code. The suggestion that 
cutting the Commission was part of the government’s measures to save money was 
dismissed as a ruse by the Opposition. It noted that the overall government budget for 1983 
actually increased spending by 16 percent, and the human rights commission spent $1.25 
million on human rights programs out of a total $8.6 billion budget (Hansard, 2nd sess., 
33rd Parliament, vol. 9, at pp. 4392-93). 


More important for this report, the government stated that uncertainty about the law’s scope 
and meaning justified the repeal of the Code with its without reasonable cause provision. 
When he introduced Bill 11 on second reading, the Minister of Labour, the Honourable 


Robert McClelland, stated: 
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[M]ore and more under our present rules, more impossible grounds of 
discrimination were defined. The meaning of discrimination became less and 
less clear. How can society deal with really harmful cases of discrimination 
in employment, tenancy or access to facilities and services when members of 
the public are so unclear about what discrimination means? The whole 
concept of human rights and discrimination became diluted, to the extent that 
it now encompasses just about everything from the most trivial complaints to 
the most serious violations of human dignity. Who can define discrimination 
under those circumstances? And if we don’t know what it is, Mr. Speaker, 
how can we ever hope to make progress toward eliminating it through 
legislation or in other ways? (See Hansard, 2nd sess., 33rd Parliament, vol. 
9, p. 4373, April 12, 1984.) 


In the Legislature, the Opposition argued that the government had chosen to repeal the 
without reasonable cause provision because it had given rights to groups, especially people 
with mental and physical disabilities. (See Hansard, 2nd sess., 33rd Parliament, 

vol. 9, p. 4377-78, April 12, 1984.) 


During the course of debate on Bill 11, an Opposition MLA suggested that the “Hunky Bill” 
case may have galvanized opposition to the Code. In that case, the complainant argued that 
Konyk, a restaurant owner, discriminated against people of Ukrainian descent by choosing a 
name for his business which used a term offensive to those of Ukrainian descent. The board 
of inquiry found that this section did not extend to the name of the business, a decision 
upheld by the B.C. Supreme Court. The Opposition noted that the case had stirred up a 
“storm of criticism of the human rights legislation. It was too long, too expensive and too 
silly in some of the things that went before lawyers, the expense and delay and the whole 
bit.” 


Commentary 


The B.C. experiment offers several insights for those considering the future shape of the list 
of grounds in the CHRA. 


First, the provision gave the Commission and boards of inquiry a powerful tool to advance 
the development of human rights law. Long before appearing in the closed lists of other 
jurisdictions’ human rights acts, grounds such as sexual orientation, criminal charge, 
pregnancy and disability were protected under the without reasonable cause provision. 


Second, for a time, the provision insulated the development of human rights law from the 
vagaries of political ideology. Even after the election of a politically and socially 
conservative Social Credit government, boards of inquiry continued their progressive 
approach to protecting the disadvantaged. Indeed, that government was forced to repeal the 
Code altogether, a move undertaken with little notice and not much more debate, in order to 
regulate the boundaries of protected grounds. 
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Third, the provision caught incidents of discrimination that, even today, would still be 
outside the protection of closed-list provisions. For example, in spite of the fact that they 
were denied service because of stereotypes, the complainants in Oram and MacLaren would 
have difficulty today arguing that their appearance falls under any enumerated ground. 


However, the B.C. experience also points out weaknesses in the without reasonable cause 
approach. 


First, one problem that emerged early on was the possibility that the provision could easily 
turn into a general unfairness test, one that would catch a very large number of actions, 
many only marginally significant. The Lopetrone case, for example, pushed the limits of 
what reasonably should be protected by anti-discrimination legislation, and bordered on 
plunging the Commission into the role of adjudicating fairness in employer decision making. 
However, the Commission itself recognized this problem when the board in Jefferson 
adopted a “categories” or analogous ground-type reasoning, which tends to eliminate many 
claims. 


Second, the without reasonable cause provision did litle to address the problems of those 
who were discriminated against on grounds subsumed by the phrase “social condition.” 
Indeed, while the Commission received a few complaints on the grounds of source of 
income, family status, financial status and educational requirement, none of these ever made 
it to a board of inquiry. It is unclear why this is so; perhaps the Commission was so 
swamped by the large number of claims on other grounds that social condition assumed low 
priority. It may also be that the Commission, in the spirit of the times, considered social 
condition to be a non-ground. But this is speculation; we are left simply to conclude that, in 
this case anyway, an open-ended type of protection did not extend to social condition. 


Third, although one would think that the reasonable cause provisions would encourage 
boards and courts to consider multiple grounds and intersectionality in adjudicating 
complaints, there is no evidence that this in fact took place. 


Fourth, while the without reasonable cause provisions did promote progressive development 
of human rights law, some of this development was well ahead of the community consensus 
needed to sustain it. While it may be tempting to dismiss the repeal of the Code and 
abolition of the Commission as isolated acts of an especially hostile right-wing government, 
a significant proportion of B.C. society supported its actions. As a result, the clock was 
turned back, with some groups losing protection that would only be restored nearly 10 years 


later. 


APPENDIX D: THE MANITOBA EXPERIENCE 


Statutory Provision 


The first Manitoba Human Rights Act enacted in 1974 contained a closed list of prohibited 
grounds. However, the Act underwent a significant revision in 1976. As well as adding 
“family status” and “political belief” to the listed grounds in some cases of discrimination, it 
rephrased the sections that dealt with services and accommodation. The new clauses 
prohibited discrimination “unless reasonable cause exists for the denial of discrimination” 
and then provided a non-exhaustive list of grounds that could not constitute reasonable 
grounds. This language did not change until the Act’s repeal in 1987, when it was replaced 
with the Manitoba Human Rights Code. 


Section 9(1) of the Code defines discrimination in four subsections, the first of which 
does not link differential treatment to a prohibited ground. Unlike the old Act, the 
unenumerated ground is available with respect to all activities covered by the Code, 
not merely housing and services. The other three subsections require that the 
differential treatment and failure to make reasonable accommodation be based on 
one of the prohibited grounds contained in s. 9(2). Section 9 is reproduced below. 


9(1) In this Code, “discrimination” means 


(a) differential treatment of an individual on the basis of the individual’s actual or 
presumed membership in or association with some class or group of persons, rather than 
on the basis of personal merit; or 
(b) differential treatment of an individual or group on the basis of any characteristic 
referred to in subsection (2); or 
(c) differential treatment of an individual or group on the basis of the individual’s or 
group’s actual or presumed association with another individual or group whose identity 
or membership is determined by any characteristic referred to in subsection (2); or 
(d) failure to make reasonable accommodation for the special needs of any individual or 
group, if those special needs are based upon any characteristic referred to in 
subsection (2). 


9(2) The applicable characteristics for the purposes of clauses (1)(b) to (d) are 


(a) ancestry, including colour and perceived race; 

(b) nationality or national origin; 

(c) ethnic background or origin; 

(d) religion or creed, or religious belief, religious association or religious activity; 

(e) age; 

(f) sex, including pregnancy, the possibility of pregnancy, or circumstances related to 
pregnancy; 

(g) gender-determined characteristics or circumstances other than those included in 
clause (f); 


4] 


(h) sexual orientation; 

(i) marital or family status; 

(j) source of income; 

(k) political belief, political association or political activity; 

(1) physical or mental disability or related characteristics or circumstances, including 


reliance on a dog guide or other animal assistant, a wheelchair, or any other remedial 
appliance or device. 


9(3) In this Code, “discrimination” includes any act or omission that results in 
discrimination within the meaning of subsection (1), regardless of the form that the act or 


omission takes and regardless of whether the person responsible for the act or omission 
intended to discriminate. 


Number of Unenumerated Grounds Complaints 


Since passage of the Code in 1987, there have been very few complaints based on an 


unenumerated ground. The Commission’s annual reports give statistics for 11 years, from 
1987 to 1997. 


e On average, the Commission received 10 “unenumerated” complaints each year. How- 
ever, the Commission accepted an unusually high number in 1988 and 1989 (24 and 16, 
respectively). Since 1990, the average number for each year has been seven complaints. 


e The average of 10 complaints each year since 1987 represents only 3.8 percent of the 
total number of complaints. 


Before 1987, the number of complaints on an unenumerated ground was also very small. 
The Commission has never sent a complaint based on an unenumerated ground to 
adjudication, either before or after the 1987 changes. 


The Substance of Complaints 


In December 1987, shortly after enactment of the new Code, the Commission adopted a 
short policy, “Unspecified Grounds of Discrimination,” to assist in the application of the 
provision. In its entirety, the policy states: 


Section 9(1)(a) will be deemed to include differential treatment which is based 
on a stereo-typed view of a group of persons rather than on the basis of 
personal merit regardless of whether the group characteristic is listed in 9(2). 


The policy makes it clear that s. 9(1)(a) will only apply to differential treatment that can be 
linked to group membership. It excludes complaints from individuals who suffer negative 
treatment because of another person’s animosity or personal dislike of them. 


According to discussions with Commission staff, the vast majority of complaints based on 
an unenumerated ground involve criminal record. Typically, a person is denied employment 
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because of a past conviction. The Commission has resolved many of these complaints in 
accordance with its policy on criminal record, which describes factors in assessing whether 
the absence of a criminal record is a bona fide occupational requirement. As noted in Part B, 
no complaint on an unenumerated ground has ever been sent to a tribunal. (In Manitoba, the 
human rights tribunal is called a board of adjudication.) 


Before 1987, when the unenumerated ground only applied to housing and public services 
and facilities, the Commission accepted a broader range of complaints, including ones based 
on sexual orientation and disability. Neither of these grounds was enumerated in the old Act, 
but they were added to the list in 1978. As well, before 1987, the Commission also dealt 
with a number of complaints from individuals who were denied entry to restaurants or other 
facilities because of their dress. Typically, the individuals were wearing blue jeans and were 
refused entry to one of the many businesses that had implemented a “no jeans” dress code. 


The Commission does not publicize the availability of the unspecified ground. Except for a 
category in the statistical tables called “other,” the annual reports do not mention it, nor is its 
availability noted on the Commission’s Web site. 


Comments 


The Manitoba Commission has adopted a cautious approach to the unspecified grounds 
provision. In the words of one official, the Commission does not see itself as an “unfairness 
commission” that deals with any and all forms of injustice. It directs its resources toward 
dealing with discrimination based on the enumerated grounds. 


Its policy, “Unspecified Grounds of Discrimination,” is not quite as restrictive as the 
analogous grounds approach under the Charter. To come within an unspecified ground, a 
person need only meet the condition of proving “differential treatment which is based on a 
stereotypical view of a group of persons.” In contrast, the Supreme Court’s approach to s. 15 
includes stereotypes as merely one factor in assessing whether an unenumerated ground will 
become an analogous ground (Corbiére v. Canada, 1999: J 59-62). 


Ifa version of s. 9(1)(a) were added to the CHRA, the Manitoba experience would likely not 
be replicated at the federal level. For one thing, the Canadian Human Rights Commission 
(CHRC) would likely face enormous pressure, especially from large corporations, to use 
“analogous grounds” reasoning from the beginning. The Manitoba Commission issued its 
policy before the Supreme Court had developed criteria for analogous grounds under s. 15. 
Moreover, the CHRC would likely receive more complaints than its Manitoba counterpart, 
which does not publicize the availability of an unspecified ground. Merely adding an open- 
ended clause to the CHRA would, in itself, generate considerable publicity. Even if it did 
not, national organizations and unions would be aware of the unspecified ground and would 
test its content and limits by filing complaints. With the tendency of several federally 
regulated employers to seek judicial review of commission decisions, one can reasonably 
expect litigation. 
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EXECUTIVE SUMMARY 


The Canadian Human Rights Commission has pointed to the inextricable link between 
poverty and inequality in Canada, particularly for women, and has questioned whether the 
Canadian human rights system is based on a definition of “human rights” which is too 
restrictive, in that it excludes social and economic rights that are a fundamental component 
of international human rights guarantees. Similarly, recent periodic reviews by United 
Nations human rights treaty-monitoring bodies have led to unprecedented criticism of 


Canada for neglecting issues of poverty and social and economic rights, particularly among 
women. 


A crucial component of Canada’s international human rights obligations is to provide 
effective domestic remedies for violations of social and economic rights, and to include 
social and economic rights in the mandate of its national human rights institution. Moreover, 
the Paris Principles, endorsed by the United Nations General Assembly in 1994, require that 
national human rights institutions have a broad mandate, including the duty to review 
compliance with the international human rights instruments to which the state is a party. In 
its concluding observations relating to Canada in both 1993 and 1998, the United Nations 
Committee on Economic, Social and Cultural Rights recommended that Canadian human 
rights legislation be amended to include social and economic rights. In November 1998, 
Canada made a commitment to the UN Committee that this recommendation would be 
addressed in the federal government’s review of the Canadian Human Rights Act (CHRA). 


Recently, the Supreme Court of Canada affirmed that equality rights under the Canadian 
Charter of Rights and Freedoms, like equality guarantees in federal and provincial human 
rights legislation, require positive measures to address social disadvantage. Nevertheless, 
when women living in poverty have attempted to challenge government policies denying 
them access to adequate food, housing and social assistance, their claims have been rejected 
on the grounds that social and economic rights are beyond the jurisdiction of human rights 
commissions and the courts. As a result, low-income women have been left without 
remedies to the most critical issues of discrimination and inequality whicn they face. If the 
guarantee of equality in the CHRA is to have meaning for low-income women, it must 
enable them to challenge discriminatory denials of their social and economic rights, and to 
hold governments accountable for the failure to meet international human rights obligations 
to protect and promote the social and economic rights of women and other disadvantaged 


groups. 


The paper proposes that social and economic rights be included in the CHRA, and worded in 
4 manner consistent with international human rights treaties ratified by Canada. The paper 
argues that including social and economic rights in the CHRA would not alter the Act’s 
essential character or purpose but, rather, would build on what has already been recognized, 
internationally and domestically, as implicit in the guarantee of dignity and equality. 


The proposed amendments would recognize the right to adequate food, clothing, housing, 
health care, social security, education, work which is freely chosen, child care, support 
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services and other fundamental requirements for security and dignity of the person. Denying 
any of these rights based on a prohibited ground of discrimination would be explicitly 
prohibited, thus clarifying that discrimination complaints ought not to be rejected simply 
because they engage social and economic rights. 


The amended CHRA would also state explicitly that Parliament and the Government of 
Canada have an obligation to take steps, to the maximum of available resources, with a view 
to achieving progressively the full realization of the enumerated social and economic rights. 
A specialized social rights tribunal would be established, to receive and to hear complaints 
with respect to the “progressive realization” of these rights. The tribunal would have broad 
remedial powers, but its orders would not come into effect until the House of Commons had 
sat for at least eight weeks, during which time the order could be overridden by a simple 
majority vote of Parliament. 


Under the proposed amendments to the CHRA, the mandate of the Canadian Human Rights 
Commission would also be expanded, to include issues of compliance with social and 
economic rights and with Canada’s international human rights treaty obligations. This would 
bring the Commission into conformity with the Paris Principles, and in step with partner 
institutions in other countries, such as South Africa, which have explicit mandates to address 
social and economic rights issues. Most important, the proposed amendments to the CHRA 
would allow some of the most pressing and fundamental human rights claims of women to 
move from the margin to the centre of human rights discourse in Canada, recognizing and 
affirming the role of women’s social and economic rights claims in enhancing democratic 
accountability, participation and transparency. 


INTRODUCTION 


In 1997, on the eve of the 50th anniversary of the Universal Declaration of Human Rights,' 
the Canadian Human Rights Commission acknowledged, for the first time, that poverty is : 
fundamental human rights issue in Canada, inextricably linked with violations of the right to 
equality guaranteed under the Canadian Human Rights Act (CHRA).’ As Chief 


Commissioner Michelle Falardeau-Ramsay stated in her introduction to the Commission’s 
1997 Annual Report: 


Experience suggests that it is largely those who are most vulnerable in our 
society by virtue of the various prohibited grounds of discrimination—for 
example, women, Aboriginal people or people with disabilities—who are 
also more likely to be poor. In the case of women, there is in fact a direct link 
to pay equity, since many of the working poor are women employed in low- 
wage, undervalued jobs. But even if that were not the case, it is difficult to 
argue that poverty is not a human rights issue, given the devastating impact it 
has on people's lives.... The international community has recognized for some 
time that human rights are indivisible, and that economic and social rights 
cannot be separated from political, legal or equality rights. It is now time to 
recognize poverty as a human rights issue here at home as well.° 


While the Commission rejected the suggestion that poverty issues are completely beyond its 
legislated mandate, it called for a review of the narrow scope of human rights protections 
under the CHRA, asking in particular, “whether the Canadian human rights system is based 
on a definition of ‘human rights’ which is too restrictive.”* The Commission pointed out 
that, in comparison to international human rights instruments, Canadian human rights laws 
and the Canadian Charter of Rights and Freedoms’ are limited in scope, with only the 
Quebec Charter of Human Rights and Freedoms’ referring directly to social and economic 
rights. In the Commission’s assessment: “The impact of fiscal restraint on health, social and 
educational services—particularly those affecting the most disadvantaged—is beginning to 
bring home to many Canadians the inescapable link between social and economic security 
and human rights.” 


The Canadian Human Rights Commission is not alone in identifying violations of social and 
economic rights of women and other disadvantaged groups as one of the most critical ; 
equality issues of our time, nor in recommending the inclusion of social and economic rights 
within federal human rights legislation. This is also a dominant theme in recent reviews by 
United Nations (UN) human rights treaty-monitoring bodies, including recent UN reports 
relating to Canada.’ It is clear that women’s continuing inequality in the social and economic 
sphere, including the gender and racial dimensions of poverty and homelessness, and the 
particular barriers women face in access to child care and other support services necessary 
for equal participation in Canadian society, have not been effectively addressed within the 
existing Canadian human rights framework. The current review of the CHRA provides a 
crucial opportunity to respond to the call for explicit recognition of social and 
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economic rights under the CHRA in order to ensure that federal human rights law better 
addresses the real underlying issues of women’s substantive inequality. 


This paper examines the question of whether, and how, social and economic rights can be 
effectively protected under the CHRA. Chapter 2 reviews the specific findings and 
recommendations of UN treaty-monitoring bodies relating to Canada’s compliance with its 
international human rights obligations. This is followed by an examination of this issue 
from a domestic perspective, including the question of why Canada’s existing statutory and 
constitutional human rights guarantees have been ineffective in promoting women’s 
substantive social and economic equality. Finally, the paper considers how new social and 
economic rights guarantees under the CHRA should be formulated. Appendix A sets out a 
draft amendment to the CHRA, in order to provide a clear illustration of how the Act can be 
amended to strengthen and expand social and economic rights protections for women, 
without weakening existing equality guarantees. 


1. THE INTERNATIONAL CONTEXT FOR REFORM OF THE CHRA 


Canada’s Compliance with Its International Social and Economic Rights Obligations 


Over the last year, Canada has undergone its five-year periodic review for compliance with 
both the International Covenant on Economic, Social and Cultural Rights (ICESCR)’ and 
the International Covenant on Civil and Political Rights (ICCPR)."° This follows a 1997 
review of Canada’s performance under the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW)."' The three reviews demonstrate an emerging 
consensus in the international human rights community that the deterioration of social 
programs and the unequal enjoyment of social and economic rights in Canada represent a 
profound assault on the equality rights of women and other disadvantaged groups. 


In the past, the Human Rights Committee, which oversees the implementation of the 
ICCPR, has tended to leave poverty issues to the Committee on Economic, Social and 
Cultural Rights, which is responsible for monitoring performance under the ICESCR. 
However, in its 1999 evaluation of Canada’s compliance with the equality rights provisions 
of the ICCPR,” the Human Rights Committee highlighted the disproportionate effect of 
poverty on women and the discriminatory effect of social program cuts in Canada. In its 
concluding observations, the Human Rights Committee stated: 


The Committee is concerned that many women have been disproportionately 
affected by poverty. In particular, the very high poverty rate among single 
mothers leaves their children without the protection to which they are entitled 
under the Covenant. While the delegation expressed a strong commitment to 
address these inequalities in Canadian society, the Committee is concerned 
that many of the programme cuts in recent years have exacerbated these 
inequalities and harmed women and other disadvantaged groups. The 
Committee recommends a thorough assessment of the impact of recent 
changes in social programmes on women and that action be undertaken to 
redress any discriminatory effects of these changes. ’’ 


The Human Rights Committee also criticized the lack of effective remedies for human rights 
violations in Canada, recommending that “relevant human rights legislation be amended so 
as to guarantee access to a competent tribunal and to an effective remedy in all cases of 
discrimination.’ It pointed to gaps between protections under the ICCPR and those 
available under the Canadian Charter and other domestic human rights statutes, 
recommending “that consideration be given to the establishment ofa public body 
responsible for overseeing implementation of the Covenant and for reporting on any 


deficiencies.’’” 


When, during oral questioning of the Canadian delegation, the Human Rights Committee 
asked about the gaps between domestic and international human rights protections, and the 
lack of domestic mechanisms for reviewing compliance with human rights treaty 
obligations, the head of the Canadian delegation, the Honourable Hedy Fry, referred to the 
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upcoming review of the CHRA. Minister Fry stated she would recommend, in the context of 
that review, that the mandate of the Canadian Human Rights Commission be expanded to 
include issues of compliance with international human rights treaties ratified by Canada.'° 


The discriminatory effects of social program cuts were also a matter of comment in the most 
recent review of Canada’s compliance under CEDAW. In its concluding remarks in 1997, 
the Committee on the Elimination of Discrimination Against Women expressed concern 
about the reduction in women’s access to health care due to privatization, the insufficient 
attention paid by governments to the impact of regional and international economic and 
structural changes on women and “the deepening poverty among women, particularly 
among single mothers, aggravated by the withdrawal, modification or weakening of social 
assistance programmes.”'’ To address these concerns, the Committee suggested that “the 
Government address urgently the factors responsible for increasing poverty among women 
and especially women single parents and that it develop programmes and policies to combat 
such poverty.” 


The concerns expressed by the Human Rights Committee and by the Committee on the 
Elimination of Discrimination Against Women were stated in even stronger terms by the 
Committee on Economic, Social and Cultural Rights in its review of Canada under the 
ICESCR." In its concluding observations, released in December 1998, the Committee 
pointed to the particular discriminatory impact on women of measures such as the federal 
government’s repeal of the Canada Assistance Plan (CAP).”” The Committee noted, with 
“grave concern,” that “the repeal of CAP and cuts in social assistance rates, social services 
and programmes have had a particularly harsh impact on women, in particular single 
mothers, who are the majority of the poor, the majority of adults receiving social assistance 
and the majority among users of social programmes.””' The Committee also drew attention 
to the link between poverty and women’s ability to escape domestic violence. 


The Committee is concerned that the significant reductions in provincial 
social assistance programmes, the unavailability of affordable and 
appropriate housing and widespread discrimination with respect to housing 
create obstacles to women escaping domestic violence. Many women are 
forced, as a result of those obstacles, to choose between returning to or 
staying in a violent situation, on the one hand, or homelessness and 
inadequate food and clothing for themselves and their children, on the other.” 


Like its findings in 1993, the Committee’s 1998 concluding observations received extensive 
media coverage and were hotly debated in Parliament.” The Government argued that the 
Committee’s negative evaluation of Canada’s lack of progress in dealing with poverty was 
belied by Canada’s number one ranking under the UN Development Program’s Human 
Development Index from 1993 to 1998. However, as the Committee’s assessment makes 
clear, it is Canada’s overall affluence that makes the extent of poverty and homelessness in 
Canada a violation of international human rights norms.” And, while the Government’s 
response may have been disingenuous, it is part of a general tendency in Canada to . 
characterize the Committee’s concluding observations as a social development review rather 
than an assessment of Canada’s compliance with its human rights treaty obligations. To 
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fulfil its obligations under the ICESCR, the Canadian government must do more than review 
its social policy priorities. It must also change federal laws to ensure adequate legal 
protection against the social and economic rights violations which poverty and homelessness 
represent, particularly for women. 


The Canadian Government’s Undertaking to Review Social and Economic Rights 
Guarantees Under the CHRA 


Too little attention has been paid to the Committee on Economic, Social and Cultural 
Rights’ overriding concern, in both 1993 and 1998, about the absence of domestic remedies 
to violations of social and economic rights. The Committee has repeatedly criticized the 
tendency, by politicians and courts in Canada, to treat social and economic rights as mere 
policy objectives of governments rather than as enforceable human rights. One of the 
Committee’s key recommendations to address this concern, in 1993, was that social and 
economic rights be expressly incorporated into federal and provincial human rights 
legislation.” 


In its list of issues submitted to Canada before its 1998 review, the Committee asked 
whether the Government of Canada would be “acting on the recommendation of the 
Canadian Human Rights Commission that the ambit of human rights protections in Canada 
be expanded to include social and economic rights.’”° In answer, the Government stated: 
“{T]he Government of Canada will consider this recommendation as part of its 
comprehensive review of the Canadian Human Rights Act, which is scheduled to commence 
shortly” and that it was “inappropriate to make any commitment to amend the legislation 
without such analysis as well as without consulting with other organizations and interested 
citizens.””’ During oral questioning, the Committee pressed the Canadian delegation to 
explain the continued failure of the federal government to amend the CHRA, suggesting that 
the reference to the upcoming review of the Act did not explain why no action had been 
taken over the five years since the Committee’s last review. The Canadian delegation again 
assured the Committee that the matter would be considered in the upcoming review of the 
CHRA.”® 


In its concluding remarks, the Committee noted, as a “positive measure,” the “Canadian 
Human Rights Commission’s statement about the inadequate protection and enjoyment of 
economic and social rights in Canada and its proposal for the inclusion of those rights in 
legislation, as recommended by the Committee in 1993.”” In its list of recommendations, 
the Committee repeated its call for reform of Canadian human rights laws. 


The Committee again urges federal, provincial and territorial governments to 
expand protection in human rights legislation to include social and economic 
rights and to protect poor people in all jurisdictions from discrimination 
because of social or economic status. Moreover, enforcement mechanisms 
provided in human rights legislation need to be reinforced to ensure that all 
human rights claims not settled through mediation are promptly determined 
before a competent human rights tribunal, with the provision of legal aid to 


vulnerable groups.” 
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The Obligation to Provide Effective Remedies for Social and Economic Rights 
Violations 


As the Canadian Human Rights Commission has pointed out, Canada’s statutory human 
rights framework has changed little over the last 30 years.*' Grounds of discrimination have 
been added and jurisprudence has evolved, but the underlying presupposition has remained 
that enforceable “human rights” in the CHRA are limited to protection from discrimination 
on a number of specific enumerated grounds. Internationally, the human rights movement 
has been far from static, particularly in the area of social and economic rights. In 1977, when 
the CHRA was first enacted, the ICESCR had only just come into effect for Canada. There 
was no effective review mechanism under the ICESCR, and very little understanding of 
what obligations flowed from it. Still, under the effect of the cold war, the human rights 
movement tended to bifurcate economic, social and cultural rights from civil and political 
rights, with virtually no attention to problems of enforcement of the former. 


Though the ICESCR still has no optional protocol for a complaint procedure parallel to the 
ICCPR, the Committee on Economic, Social and Cultural Rights has adopted novel 
procedures for the incorporation of oral submissions from non-governmental organizations 
(NGOs) into state party review. The result is that, in the context of the periodic reviews of 
their compliance with the ICESCR, states are frequently required to respond to documented 
allegations of non-compliance from NGOs. In contrast to what was previously an “expert 
review” role, which did not allow for direct participation by those presenting evidence about 
government non-compliance with the Covenant, the Committee increasingly assumes more 
of an “adjudicative” role.** The Committee now assesses the relative merits of arguments 
and information presented by NGOs and governments, and issues what amount to “findings” 
with respect to compliance with the Covenant.*’ Thus, the international community has 
begun to feel more comfortable with the idea of social and economic rights being claimed 
and adjudicated in the same manner as other human rights. 


In 1998, the Committee adopted two general comments that directly address the issue of 
jJusticiability and the provision of legal remedies through domestic human rights 
legislation.** In General Comment No. 9 on the domestic application of the ICESCR, the 
Committee rejects the notion that social and economic rights are inherently unsuitable for 
judicial enforcement. It adopts a rigorous standard that states are required to meet to justify 
the denial of legal remedies in the social and economic rights area. The Committee asserts 
that state parties to the ICESCR are required to provide for legal remedies in two ways: 
through consistent interpretation of domestic law, particularly in the area of equality and 
non-discrimination, and through the adoption of legislative measures to provide legal 
remedies for violations of social and economic rights.*° 


The Committee points out that it is well established in international law that courts and 
tribunals must interpret and apply domestic law in a manner consistent with a state’s 
international human rights obligations, but this principle of interpretation has had little 
effect in many countries insofar as social and economic rights are concerned. As the 
Committee explains: “There remains extensive scope for the courts in most countries to 
place greater reliance upon the Covenant.””* This is particularly true of the interpretation and 
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application of non-discrimination and equality rights which, as Shelagh Day and Gwen 
Brodsky have argued, form an effective bridge between civil rights and social and economic 
rights.”’ As General Comment No. 9 explains: 


Thus, when a domestic decision maker is faced with a choice between an 
interpretation of domestic law that would place the state in breach of the 
Covenant and one that would enable the State to comply with the Covenant, 
international law requires the choice of the latter. Guarantees of equality and 
non-discrimination should be interpreted, to the greatest extent possible, in 


ways which facilitate the full protection of economic, social and cultural 
rights.*® 


The Committee is careful to leave room for variation from state to state as to how social and 
economic rights should be protected within domestic legal systems, noting that “the precise 
method by which Covenant rights are given effect in national law is a matter for each State 
party to decide.””” Nevertheless, the Committee lays out three basic principles of 
compliance, based on the overriding duty to provide effective domestic remedies for social 
and economic rights violations. First, the means chosen by the state must be adequate to give 
effect to the rights in the ICESCR. In many cases, this includes judicial enforcement, 
particularly when it comes to protecting the most vulnerable. As the Committee explains: 


The adoption of a rigid classification of economic, social and cultural rights 
which puts them, by definition, beyond the reach of the courts would thus be 
arbitrary and incompatible with the principle that the two sets of human 
rights are indivisible and interdependent. It would also drastically curtail the 
capacity of the courts to protect the rights of the most vulnerable and 
disadvantaged groups in society.” 


To satisfy the non-discrimination provisions of the ICESCR, judicial enforcement is, the 
Committee asserts, indispensable.*' Second, protection for social and economic rights should 
be comparable to, and integrated with, the protection provided for civil and political rights. 
Where the means used to give effect to the ICESCR “differ significantly” from those used in 
relation to other human rights treaties, “there should be a compelling justification for this, 
taking account of the fact that the formulations used in the Covenant are, to a considerable 
extent, comparable to those used in treaties dealing with civil and political rights.” Third, 
the Committee suggests that direct incorporation of ICESCR rights into domestic law, 
though not absolutely required, is desirable in order to enable individuals to invoke 
Covenant rights directly through court action.” 


The Committee’s General Comment No. 10, on the role of national human rights institutions 
in the protection of social and economic rights, flows directly from the principles laid out in 
General Comment No. 9. It is clearly incompatible with the fundamental principle of the 
interdependence and indivisibility of all human rights for domestic human rights institutions 
to focus solely on civil rights. The Committee notes that, while national human rights 
institutions “have a potentially crucial role to play in promoting and ensuring the 
indivisibility and interdependence of all human rights,” this role has too often been 
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neglected. In the Committee’s view, it “is therefore essential that full attention be given to 
economic, social and cultural rights in all of the relevant activities of these institutions.’ 
General Comment No. 10 outlines a number of possible roles for human rights institutions 
with respect to social and economic rights. These include: 


review legislation and administrative practice for compliance with social and economic 
rights; 


e promote public education and information programs; 
e investigate complaints of violations; and 


e hold inquiries into the realization of social and economic rights within the country as a 
whole, or within particular vulnerable constituencies.” 


The Committee’s general comments—along with the recommendations contained in its 
concluding observations relating to Canada—put forward a coherent and compelling vision 
of the role of domestic human rights laws, and the CHRA in particular, in providing 
appropriate remedies against the social and economic rights violations experienced most 
systemically by low-income women. As discussed in Chapter 2, the inclusion of social and 
economic rights under the CHRA is not only necessary to bring Canada into compliance 
with its treaty obligations under the ICESCR, it is also consistent with the conception of 
equality which has evolved under federal and provincial human rights law over the last 20 
years and, more recently, under the Canadian Charter. 


2. THE DOMESTIC CONTEXT FOR REFORM OF THE CHRA 


Social and Economic Rights and the Right to Equality 


Violations of social and economic rights in Canada are inherently connected to violations of 
the right to equality. In a country as affluent as ours, the issue is not an inability to guarantee 
the essential enjoyment of social and economic rights because of limited resources, but 
rather a failure to address adequately social and economic inequality which denies the 
enjoyment of these rights to certain groups. The Committee on Economic, Social and 
Cultural Rights, the Human Rights Committee and the Committee on the Elimination of 
Discrimination Against Women have all underscored the disproportionate impact of social 
program cuts on women and other disadvantaged groups, and have condemned the 
discriminatory nature of poverty in Canada. Canada’s perplexity at the increasingly harsh 
criticism from international human rights treaty-monitoring bodies stems, in part, from a 
lack of understanding that evolving international jurisprudence increasingly emphasizes the 
links between social and economic rights, and the right to equality. This is reflected in the 
emphasis the Committee on Economic, Social and Cultural Rights places on equality rights 
jurisprudence under the Charter and Canadian human rights legislation, and in the fact that 
the Committee focusses its analysis of compliance with the ICESCR on the situation of 
“vulnerable groups’—those qualifying for protection under s. 15 of the Charter—assessing 
how they fare in relation to access to housing, food, health care, education and work, in 
comparison to the rest of Canadian society.” 


It is important to understand that the proposal to include social and economic rights in the 
CHRA is not intended to alter the Act’s essential character or purpose. Rather, its objective 
is to fill out the current approach to the protection of equality and dignity, and to build on 
what has already been recognized, internationally and domestically, as implicit in that 
guarantee. For this reason, the Committee’s recommendation that the CHRA incorporate 
social and economic rights goes hand in hand with its insistence that constitutional and 
statutory guarantees of equality and non-discrimination be interpreted expansively to 
provide, wherever possible, remedies to violations of social and economic rights. 


Recognizing social and economic rights as fundamental components of equality rights is 
consistent with the evolving equality rights analysis of the Supreme Court of Canada, as 
well as with its emerging jurisprudence on the role of international law in interpreting the 
Canadian Charter and human rights legislation. The Supreme Court has identified equality 
as one of the fundamental values of our society, against which the objects of all legislation 
must be measured. It has affirmed, with respect to section 15 of the Charter in particular, 
that it is the “broadest of all guarantees” which “applies to and supports all other rights.” 
The idea of equality which is at the core of a purposive approach to the Charter, and which 
is essential to the Charter’s role in implementing international human rights obligations, 1s 
not formal but rather substantive equality. As LaForest, J. explains in his decision for the 
Court in Eldridge v. British Columbia (Attorney General)": “the purpose of s. 15(1) of the 
Charter is not only to prevent discrimination by the attribution of stereotypical 
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characteristics to individuals, but also to ameliorate the position of groups within Canadian 
society who have suffered disadvantage by exclusion from mainstream society.”” 


Equality, as the Court has insisted since its very first decision on the scope of s. 15 in 
Andrews v. Law Society of British Columbia,” is not about same treatment. Rather, the 
“accommodation of differences...is the essence of true equality.”°’ The Court has held that 
positive measures may be required to ensure equality, and the right to equality may be 
breached by omission or failure to act to address the needs of disadvantaged or vulnerable 
groups. As LaForest, J. declares in Eldridge: 


...the respondents...maintain that s.15(1) does not oblige governments to 
implement programs to alleviate disadvantages that exist independently of 
state action...[and] that governments should be entitled to provide benefits to 
the general population without ensuring that disadvantaged members of 
society have the resources to take full advantage of those benefits. In my 
view, this position bespeaks a thin and impoverished vision of s. 15(1). It is 
belied, more importantly, by the thrust of this Court’s equality 
jurisprudence.” 


In affirming the idea of substantive equality under s. 15, the Court has explicitly 
acknowledged that it is incorporating an approach to equality that was first developed under 
Canadian human rights legislation.” In Eldridge, LaForest, J. points out that the idea that 
equality rights may create positive obligations to address needs related to disadvantage is not 
new, but is well established under human rights legislation. He notes that the concept of 
adverse effect discrimination includes the recognition that there is a positive duty on 
respondents to accommodate the needs of disadvantaged groups. As he puts it: “The 
principle that discrimination can accrue from a failure to take positive steps to ensure that 
disadvantaged groups benefit equally from services offered to the general public is widely 
accepted in the human rights field.”** Demands that the CHRA include specific provisions 
relating to social and economic rights, in order to address the broader patterns of women’s 
social and economic disadvantage, are thus an extension of the substantive approach to 
equality developed under human rights legislation.” 


The Interdependence of Domestic and International Human Rights Law 


In addition to the positive developments in the Supreme Court’s approach to equality, the 
Court has increasingly recognized the importance of international human rights, including 
social and economic rights, in interpreting the Charter and human rights guarantees. Writing 
for the majority in Slaight Communications v. Davidson,” Chief Justice Dickson cited his 
earlier assertion, in Reference Re Public Service Relations Act (Alta), that “the Charter 
should generally be presumed to provide protection at least as great as that afforded by 
similar provisions in international human rights documents which Canada ratified.”°’ This 
“interpretive presumption” was recently reaffirmed in Baker v. Canada,** even though the 
Charter was not directly at issue in the case. Referring to the Court’s decisions in Slaight 
Communications” and R. v. Keegstra,” L’ Heureux-Dubé, J. asserts, for the majority in 
Baker, that international law is “a critical influence on the interpretation of the scope of the 
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rights included in the Charter.”*' This statement is consistent with her earlier statement in R. 


v. Ewanchuk, that “our Charter is the primary vehicle through which international human 
rights achieve a domestic effect.” 


In addition to reaffirming the importance of international human rights in Charter 
interpretation, the Court in Baker also affirmed, for the first time, that the interpretation and 
application of administrative law in Canada, whether federal or provincial, must be 
consistent with international human rights treaties ratified by Canada. This principle will 
have important implications for the interpretation of human rights legislation, which is 
directly linked, historically, and in some instances through explicit reference, to 
international human rights.” 


In Slaight Communications, the “right to work” under the ICESCR was invoked by the 
majority of the Court in aid of Charter interpretation. In Baker, the “best interests of the 
child” provisions under the Convention on the Rights of the Child (CRC) were used to 
interpret the proper exercise of discretion under the federal Immigration Act. Although 
neither of these provisions has a direct counterpart under the Charter, the Court was 
nevertheless, prepared to consider them in applying the Charter and in interpreting domestic 
legislation. A decade ago, in considering the ambit of the right to security of the person 
under s. 7 of the Charter in the /rwin Toy case, the Supreme Court held that it would be 
“precipitous” to rule out at an early stage of Charter interpretation “such rights, included in 
various international covenants, as rights to social security, equal pay for equal work, 
adequate food, clothing and shelter.”** The Court has not since been called on to revisit this 
issue directly. But with the emergence of the “interpretive presumption” put forward in 
Slaight Communications, the admission that international social and economic rights could 
be included under the Charter has increasingly been taken, at least at the international level, 
as a statement that they should. Otherwise, the Court would be opting for an interpretation of 
the Charter that would place Canada in breach of its obligations under the ICESCR and 
other international human rights laws. 


In the list of issues the Committee on Economic, Social and Cultural Rights submitted to 
Canada before its 1998 review, the Committee asked the following question. 


In 1993 the Government had informed the Committee that section 7 of the 
Charter at least guaranteed that people are not to be deprived of basic 
necessities and may be interpreted to include rights under the Covenant, such 
as rights under article 11 [to an adequate standard of living, including 
adequate food, clothing and housing].” Is that still the position of all 
governments in Canada?” 


The Government responded to the Committee’s question as follows. 


The Supreme Court of Canada has stated that section 7 of the Charter may be 
interpreted to include the rights protected under the Covenant (see decision of 
Slaight Communications v. Davidson [1989] 1 S.C.R. 1038). The Supreme 
Court has also held section 7 as guaranteeing that people are not to be 


58 


deprived of basic necessities (see decision of Irwin Toy v. A.-G. Québec, 
[1989] 1 S.C.R. 927). The Government of Canada is bound by these 
interpretations of section 7 of the Charter.® 


Thus, as the Government has directly acknowledged,” an approach to the Charter that gives 
appropriate weight to the social and economic rights of women is an important component 
of Canada’s international human rights undertakings. As L’Heureux-Dubé, J. points out in 
Ewanchuk, two sections of the Charter will be especially important in giving domestic effect 
to international human rights obligations. “In particular, s. 15 (the equality provision) and s. 
7 (which guarantees the right to life, security and liberty of the person) embody the notion of 
respect of human dignity and integrity.’®* These interdependent rights are recognized, as 
well, as the core values of human rights legislation. As the preface to Ontario’s Human 
Rights Code affirms, human rights legislation is based on the “recognition of the inherent 
dignity and the equal and inalienable rights of all members of the human family” in 
accordance with the Universal Declaration.” 


There is a sizable gap, however, between the conceptual approach to the interdependence of 
Charter rights, those under human rights legislation and international human rights 
advocated by the Supreme Court, and the actual approach of lower courts and domestic 
human rights bodies to poverty issues confronting women in Canada. As the chair of the 
Panel appointed to review the CHRA, the Honourable Mr. Justice Gérard V. LaForest, has 
written: 


Increasingly, through general conventions and treaties, the international 
community is creating international institutions and norms governing 
transnational activities and concerns. But these initiatives cannot be 
successful unless these international norms are applied with sophistication 
and understanding by the various national decision-makers before whom they 
are invoked. Unless these norms are integrated into the various national 
governmental processes, the rule of law cannot expand to adequately protect 
individuals throughout the world.” 


When women in Canada have advanced claims to the equal enjoyment of social and 
economic rights, based on the Charter or on human rights legislation, international norms 
have not been applied with “sophistication and understanding.” Rather, they have been 
entirely ignored. 


The Failure to Recognize Women’s Social and Economic Rights 


While the Supreme Court has established that equality analysis should be “effects based,” 
have a strong remedial component, be oriented toward alleviating disadvantage and 
recognize that discrimination may result from inaction, equality rights have failed low- 
income women when they have tried to apply these rights to the most pressing issues of 
discrimination and inequality they face—those related to poverty. Canadian courts have not 
been prepared to recognize, either under the Charter or under human rights legislation, a 
legitimate judicial role in protecting the equal enjoyment of women’s social and economic 
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rights. Instead, Canadian lower courts have relied on what the Committee on Economic 
Social and Cultural Rights has condemned as the “rigid classification of economic, social 
and cultural rights which puts them, by definition, beyond the reach of the courts.””' In its 
most recent concluding observations, the Committee described the impact of this approach 
on the protection of women’s social and economic rights in Canada. 


The Committee has received information about a number of cases in which 
claims were brought by people living in poverty (usually women with 
children) against government policies which denied the claimants and their 
children adequate food, clothing and housing. Provincial governments have 
urged upon their courts in these cases an interpretation of the Charter which 
would deny any protection of Covenant rights and consequently leave the 
complainants without the basic necessities of life and without any legal 
remedy. ” 


The Committee went on to criticize the interpretive stance of Canadian lower courts 
vis-a-vis the Charter. 


The Committee is deeply concerned at the information that provincial courts 
in Canada have routinely opted for an interpretation of the Charter which 
excludes protection of the right to an adequate standard of living and other 
Covenant rights. The Committee notes with concern that the courts have 
taken this position despite the fact that the Supreme Court of Canada has 
stated, as has the Government of Canada before this Committee, that the 
Charter can be interpreted so as to protect these rights.” 


It is impossible, in the context of this paper, to describe in detail all the cases to which the 
Committee refers. One case, however, loomed large in the Committee’s review and merits 
particular attention. In Masse v. Ontario,” 12 Ontario social assistance recipients, including 
seven sole support mothers, asked the Ontario courts to strike down a 21 percent cut in 
provincial social assistance rates—a reduction which, three years later, the Committee on 
Economic, Social and Cultural Rights found to have had “a significantly adverse impact on 
vulnerable groups, causing increases in already high levels of homelessness and hunger.” 


The Ontario Court, General Division, did not disagree with this assessment of the impact of 
the provincial welfare rate cuts. The Court heard uncontroverted evidence that the cuts 
would force at least 67,000 single mothers and their children from their homes, and would 
cause significant increases in hunger, particularly among single mothers.’° Corbett, J. 
described the effects of the rate cut on the applicants who were single mothers, as follows. 


O'Sullivan, Monnell, Panzuto, Atkins, Gibbons, Morin and Grimes are single 
parents who fear losing their existing accommodation, and the deprivations 
associated with lower income such as less money for food, clothing and 
educational needs. Some fear losing custody of their children or being forced 
to return to an abusive marriage as a result of the reductions... This brief 
overview does not sufficiently capture the extent of the effects of the 
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reductions on these applicants and their children. The daily strain of 
surviving and caring for children on low and inadequate income is 
unrelenting and debilitating. All recipients of social assistance and their 
dependants will suffer in some way from the reduction in assistance. Many 
will be forced to find other accommodation or make other living 
arrangements. If cheaper accommodation is not available, as may well be the 
case, particularly in Metropolitan Toronto, many may become homeless.” 


There is no doubt that the evidence accepted by the Court in Masse demonstrated a clear 
violation of the ICESCR, the ICCPR, CEDAW and the CRC, both in respect of the denial of 
the substantive right to an adequate standard of living under Article 11 of the ICESCR and 
Article 27 of the CRC, and in terms of the discriminatory burden of the proposed cuts on 
women and children, in violation of the non-discrimination guarantees in all four 
covenants.”* The applicants in Masse asked the Court to interpret their rights to security of 
the person and to equality under the Charter in light of Canada’s international human rights 
obligations. They referred the Court to the 1993 concluding observations of the Committee 
on Economic, Social and Cultural Rights, pointing to the recommendation that Canadian 
courts adopt an expansive interpretation of the rights in the Charter “so as to provide 
appropriate remedies to violations of social and economic rights;”” that greater attention be 
paid by governments to problems of poverty and homelessness, particularly among single 
mothers; and that social assistance rates be increased to a level which would guarantee the 
rights in article 11 of the ICESCR to adequate food, clothing and housing.* In its decision 
rejecting the applicants’ Charter claims, the Court simply ignored international human rights 
law, including Canada’s specific obligations under the ICESCR, and relied on the principle 
that social and economic rights are unenforceable by the courts. O’Brien, J. asserted that 
“much economic and social policy is simply beyond the institutional competence of the 
courts.”*' Similarly, O’Driscol, J., in a separate concurring judgment, rejected the applicants’ 
claims on the basis that the court has no jurisdiction “to second guess policy/political 
decisions,” ** quoting from the United States Supreme Court in Dandridge v. Williams that 
“the intractable economic, social and even philosophical problems presented by public 
welfare assistance programs are not the business of this Court.’*’ 


Low-income women elsewhere in Canada who have attempted to rely on the Charter’s 
guarantee of equality and security of the person, or guarantees under human rights 
legislation, have encountered judicial responses similar to those in Masse. Issues related to 
social and economic rights, even where they intersect clearly with issues of equality or 
security of the person, have been found by the courts to be outside the ambit of the Charter 
or human rights protections.** For example, in Nova Scotia, Faye Conrad challenged the 
denial of interim assistance to cover basic necessities of food and housing for herself and her 
child, while an allegation that she had been living with a man was investigated. The Nova 
Scotia Court of Appeal held that the Charter cannot provide protection of economic 
interests." In New Brunswick, when Jeannine Godin challenged the denial of legal aid in 
child protection proceedings, the New Brunswick Court of Appeal ruled that “the provision 
of domestic legal aid is a legislative function and not one for determination by the courts.”*° 
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In Ontario, Elizabeth Wiebe relied on her rights under provincial human rights legislation to 
challenge the refusal by local welfare authorities to provide any emergency assistance for 
motel accommodation when her family was forced to live ina garage. She and her husband 
subsequently had to relinquish voluntarily four of their children to temporary foster care. In 
her claim,*’ Ms. Wiebe asserted that municipal and provincial governments had a duty to 
take positive measures to address the needs of large families relying on social assistance. 
She asked that, in exercising its discretionary power to dismiss complaints or refer them to a 
board of inquiry, the Ontario Human Rights Commission consider Canada’s recognition of 
the right to housing in international law. The Commission dismissed Ms. Wiebe’s 
complaint, seven years after it was filed, after being advised by the investigating officer that 
the issues involved did not appear to fall within the jurisdiction of the Commission.** 


Also in Ontario, Debbie Clark, a single mother of a disabled child, was unable to pay a $312 
utility deposit, which municipal welfare authorities would not cover. Without the deposit, 
her hydro service would be disconnected. She challenged the deposit requirement under ss 7 
and 15 of the Charter, relying, in part, on her right to adequate housing under the ICESCR. 
In dismissing her s. 7 arguments, the Ontario Court General Division held that “This type of 
claim requires the kind of value and policy judgments and degree of social obligation which 
should properly be addressed by legislatures and responsible organs of government in a 
democratic society, not by courts....”*’ With regard to her s. 15 claim, the Court concluded: 
“No incursion on fundamental social values has been shown by virtue of what is simply a 
policy by a utility to protect against the risk of non-payment by certain customers.” 


In Quebec, Louise Gosselin challenged the reduction of her welfare entitlement to one third 
of the amount that had been established as required to meet basic requirements.”' In her 
claim, Ms. Gosselin asserted that she could not possibly afford housing and other necessities 
on the $170/month provided to recipients under 30 years of age under the Quebec social 
assistance regime and that, as a consequence, she was hungry and homeless for a time and 
agreed to live in an intimate relationship with a man she did not wish to live with, in 
exchange for having a place to live and food to eat. In dismissing her claim under the 
Canadian Charter and the Quebec Charter of Human Rights and Freedoms, the Quebec 
Superior Court held that: 


The Charter is not an obstacle to parliamentary sovereignty... .if positive 
obligations were to be inferred, they would be those of the courts which, with 
or without approval, would ultimately determine the choices of the political 
order.... But this role has not been given to the judiciary under the Charter. 
The courts cannot substitute their judgment in social and economic matters 
for that of legislative bodies for the purpose of judging such matters. 
[translation].” 


A majority of the Quebec Court of Appeal recently upheld the view that social and 
economic rights are not included under the Canadian Charter, and the courts are not 
empowered by the Quebec Charter to review the adequacy of provincial social security 
measures. In Baudouin, J.’s view: “The question resides with the legislative body and is 


strictly political, not judicial” [translation].” 
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Judicial Deference and Social and Economic Rights 


In assessing the appropriate role for tribunals and courts in the social and economic realm, it 
is important to acknowledge that women living in poverty go to the courts and to human 
rights commissions and tribunals with social and economic rights claims for the same 
reasons women have gone there in the past with other types of human rights cases. It is not 
out of any naiveté about how judges are likely to react to their claims, nor of any resolve to 
abandon democratic processes. It is because low-income women see these issues as human 
rights issues, and only courts and tribunals have the power to address them as such. In the 
case of social and economic rights claims, however, the class and gender bias of the courts 
which has always been encountered by women pursuing human rights claims will be 
invoked by some, not as a reason to fight even harder for recognition of these rights, but as a 
reason for continuing to deny them. The suggestion that social and economic rights should 
be included in the CHRA is likely to provoke the same objections as are raised in relation to 
the Canadian Charter: that it would give inappropriate power to human rights tribunals and, 
ultimately, to an unelected judiciary. Like the judges in the cases described above, some will 
argue that giving courts or tribunals the power to meddle in social and economic policy is a 
profound assault on democracy and parliamentary sovereignty.’ These concerns have 
historically prevented the development of a united front, even among traditional allies for 
social justice, in favour of protecting social and economic rights in Canadian law.”° 


The limited experience of judges in relation to the poverty issues of low-income women 
poses a significant obstacle to the advancement of social and economic rights claims in 
Canada. Concerns about preserving the democratic sovereignty of Parliament are also 
legitimate ones. Including social and economic rights in human rights legislation does not, 
however, give courts and tribunals unrestricted authority to determine social policy. Neither 
does it send a message to tribunals and courts that they should abandon their concerns about 
judicial deference.” Rather, the inclusion of social and economic rights in human rights 
legislation will provide much needed guidance to courts and tribunals about when it is 
appropriate for them to intervene in matters of social and economic policy. Existing equality 
jurisprudence makes it clear that the courts have the authority and responsibility, both under 
human rights legislation and the Charter, to intervene on behalf of disadvantaged groups to 
ensure that governments take necessary positive measures to ensure equality.”’ The question 
is not whether courts and human rights tribunals should have a role in these areas, but rather, 
in what circumstances should they intervene and to what purpose? 


An Ekos Research focus group study, commissioned by the federal government to determine 
public attitudes toward child poverty reported the following. 


Somewhat surprisingly, moral explanatory accounts of poverty were more 
common and powerful perceived causes of poverty: lack of responsibility, 
effort or family skills were universally cited explanations.... Most secure 
participants see children as deserving and their parents as less so (possibly 
unwitting agents of their children’s misfortune).... Welfare recipients are seen 
in unremittingly negative terms by the economically secure. Vivid 
stereotypes (bingo, booze, etc.) reveal a range of images of SARs [social 
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assistance recipients] from indolent and feeble to instrumental abusers of the 
system. Few seem to reconcile these hostile images of SARs as authors of 
their own misfortune with a parallel consensus that endemic structural 
unemployment will be a fixed feature of the new economy.” 


Providing a role for human rights tribunals and courts in adjudicating and enforcing social 
and economic rights under human rights legislation is necessary to address many of the 
discriminatory consequences that flow from these attitudes. It is necessary to institutionalize 
domestic structures for adjudicating and enforcing these rights for the same reasons that it is 
necessary to adjudicate and enforce the rights currently protected in federal and provincial 
human rights legislation. The stereotypes and hostility toward poor women, (the vast 
majority of the undeserving “parents” described in the Ekos Research memorandum) and 
their lack of an effective political voice, invariably inform legislative drafting and decision 
making and, more fundamentally, decisions about the allocation of government resources. 


The Masse case exemplifies what is at stake in the debate whether to extend domestic 
human rights protections to include social and economic rights. Low-income women in 
Ontario have not abandoned the democratic process. They have done everything they can 
through political and other means to address the increasingly hostile political climate they 
face in Ontario and elsewhere in Canada. The applicants in Masse went to court to argue that 
the decision to cut their welfare rates was not the result of any reasonable legislative 
consideration of competing resources, but was the result of governments catering to the 
public prejudices described in the Ekos Research memorandum. Evidence was clear that the 
cuts would cause massive increases in homelessness, in some instances, as noted by the 
Human Rights Committee, leading to death. Had the applicants in Masse been successful in 
their claim, much of the subsequent hardship and destruction of families could have been 
prevented, and the public would have been spared the long-term costs of poverty caused by 
the cuts. 


The debate about the “justiciability” of social and economic rights is not simply an academic 
one. It is an issue with real consequences for low-income women, just as the absence of 
legal remedies to discrimination against pregnant women, domestic violence or harassment, 
and multiple discrimination had, and continues to have, very real consequences for women. 
Concerns about the composition, attitudes and institutional competence of the judiciary are 
well founded. However, they no more justify denying women recourse against violations of 
their fundamental social and economic rights, than they would justify denying women 
judicial remedies for other forms of discrimination and violence that they face. Similarly, 
concerns about legislative sovereignty are no more or less legitimate in the area of social and 
economic rights than in other areas in which women’s human rights are violated. As the 
Supreme Court framed the question in Vriend,” how cana human rights regime which 
deprives low-income women of the human rights protections they are most in need of be 


consonant with Charter equality rights principles? 


In Andrews, the Supreme Court drew on the reasoning of John Hart Ely to describe why, ina 
democratic system, it is the role of the courts to enforce equality rights. As Ely explained: 
“The whole point of the approach is to identify those groups in society to whose needs and 
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wishes elected officials have no apparent interest in attending. If the approach makes sense, 
it would not make sense to assign its enforcement to anyone but the courts.”'°° Canadian 
courts continue to struggle with the question of how to decide which of the neglected “needs 
and interests” warrant judicial intervention, rather than deference. To date, the needs and 
interests of women in poverty have been ignored by human rights commissions, tribunals 
and courts. In our view, inclusion of social and economic rights in the CHRA will provide 
important guidance on how to balance judicial deference with the need to attend to the most 
pressing issues of inequality in the social and economic domain. Formal recognition of 
social and economic rights under the CHRA will, in short, ensure that the federal human 
rights regime can begin to respond to the real underlying issues of women’s substantive 
inequality. 


3. SOCIAL RIGHTS AND EQUALITY RIGHTS: TOWARD AN INTEGRATED 
APPROACH IN THE CHRA 


The Movement Toward Domestic Protection of Social and Economic Rights 


The historic neglect of social and economic rights in many countries, particularly of 
enforcement and legal remedies, has been based on the assumption that courts and tribunals 
lack the competence and the institutional legitimacy to review and provide remedies for 
governments’ failures in the area of social and economic policy. In recent years, however, 
there has been a growing consensus within the human rights community that social and 
economic rights violations should be subject to improved complaints and adjudication 
procedures.'*' While some aspects of social and economic rights may not lend themselves to 
the same types of judicial remedies as civil rights violations, it is now widely recognized 
that there is an important role for courts, tribunals and human rights commissions in this 
area. The clear trend, internationally, is toward improved enforcement and petition 
procedures for social and economic rights.'” 


The 40-member Council of Europe, for example, in which Canada holds “observer” status, 
has recently adopted the revised European Social Charter, which came into force on July 1, 
1999.'°° The revised Charter includes rights such as the right to decent housing, “protection 
against poverty and social exclusion” and “the right of mothers to social protection.”'™ 
These rights are now subject to a complaints procedure through which non-governmental 
organizations may file complaints against governments and have them considered by a 
committee of independent experts.'” 


Canada has developed a particularly active partnership with South Africa in the area of 
human rights since the establishment of parliamentary democracy there. South Africa has a 
broad range of social and economic rights in its final constitution including the right “to 
have access to” “adequate housing,” “health care services, including reproductive health 
care,” “sufficient food and water” and “social security, including, if they are unable to 
support themselves and their dependents, appropriate social assistance.”'*° Some 
components of these rights are subject to limitations related to available resources, but all 
aspects are subject to judicial review.'”’ In the language of the final constitution, the state 
must take “reasonable legislative and other measures, within its available resources, to 
achieve the progressive realisation of each of these rights.”'”* In some circumstances, it may 
also be possible to pursue social and economic rights claims against private actors. 


The South African Human Rights Commission has a broad mandate to promote and enforce 
all human rights, and to ensure compliance with international human rights treaties ratified 
by South Africa.'"’ The Commission has been given a special constitutional responsibility 
with respect to social and economic rights. Each year, it must “require relevant organs of 
state to provide the Commission with information on the measures that they have taken 
towards the realization of the rights in the Bill of Rights concerning housing, health care, 
food, water, social security, education and the environment.””""! 


66 


In light of initiatives in South Africa and elsewhere, it is evident that Canada risks falling 
seriously behind in the domestic protection afforded to internationally recognized human 
rights. With the exception of the United States, which has remained staunchly opposed to 
social and economic rights, the trend among Canada’s international partners has been to 
develop improved social and economic rights guarantees.'’” It is now relatively rare for a 
country to have no domestic recognition of social and economic rights, either through the 
application of international treaties in domestic law or through constitutional or human 
rights provisions which refer to social and economic rights.''’ It would be a tragically missed 
opportunity if the current review of the CHRA, which is intended to carry the federal human 
rights regime forward into the 21st century, failed to deal with the absence of social and 
economic rights protections in Canada. 


Why the CHRA Is the Appropriate Place to Begin in Canada 


Adding social and economic rights to the CHRA would not provide a remedy for all the 
social and economic rights violations faced by women in Canada. As noted earlier, the 
Committee on Economic, Social and Cultural Rights has recommended the inclusion of 
social and economic rights in both provincial and federal human rights legislation. Indeed, 
many of the most important social rights claims of women fall within areas of provincial 
jurisdiction. And, inclusion of social and economic rights in human rights legislation is itself 
only part of the solution. In addition to incorporating social and economic rights in human 
rights statutes, the Committee has recommended a more expansive interpretation of Charter 
rights; a shared cost program for social assistance which restores a legally enforceable right 
to adequate financial assistance; and the protection of social and economic rights through the 
social union framework.'"* Thus, the incorporation of social and economic rights in the 
CHRA would represent only a partial fulfillment of Canada’s overall obligation, under the 
ICESCR, to integrate social and economic rights into the domestic legal framework. 


For a number of reasons, the CHRA is an ideal place to start the process of developing an 
approach to human rights in Canada that is more consistent with our international 
obligations and more responsive to the needs and human rights claims of Canada’s most 
disadvantaged constituencies, particularly low-income women. First, including social and 
economic rights within the CHRA affirms their inherent connection with equality rights. 
Such a reform will encourage an interdependent approach to equality and social and 
economic rights in other areas, such as under the Charter and provincial human rights 
legislation. Formal recognition of the interdependence of equality and social and economic 
rights will focus social and economic rights challenges on the most critical issues of 
disadvantage for women, and on their inherent connection with women’s equality. While the 
protection of social and economic rights through federal-provincial/territorial agreements is 
also important, such agreements are less likely to situate social and economic rights squarely 
within an equality rights framework. 


As noted above, the Supreme Court of Canada has taken significant guidance from human 
rights tribunals on the proper approach to equality. One of the difficulties in advancing 
social rights claims under the Charter has been the lack of human rights jurisprudence to 
guide the courts on applying equality rights in a manner consistent with social and economic 
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rights. Including social and economic rights in the CHRA will promote the development of 


an equality jurisprudence that can be carried over to Charter claims within the social and 
economic sphere. 


Second, including social and economic rights in the CHRA will encourage provincial human 
rights commissions and tribunals to address more effectively the social and economic rights 
claims of women and other disadvantaged groups under existing provincial human rights 
legislation. A dominant theme at the most recent meeting of the Canadian Association of 
Statutory Human Rights Agencies was that all human rights commissions in Canada should 
be devoting more attention to issues of poverty and social and economic rights.''° The 
Quebec Commission has an express mandate to address social and economic rights under 
the Quebec Charter.''° Other commissions have the ability to address poverty issues, at least 
insofar as they intersect with anti-discrimination guarantees and, under some provincial 
codes, with protection against discrimination based on receipt of public assistance, source of 
income or social condition.'’’ Considerable work can therefore be done by all human rights 
commissions to develop policies on the positive measures required to ensure equality for 
social assistance recipients, single mothers and low-income women. Providing a clear 
mandate under the CHRA with respect to social and economic rights would promote such a 
collective effort. 


Third, including social and economic rights in the CHRA as rights, subject to the complaints 
and adjudication procedure under the Act, will ensure they are not, in the words of the 
Committee on Economic, Social and Cultural Rights, “downgraded to principles and 
objectives.””''* The latter approach is more likely to prevail if social and economic rights are 
recognized only under federal-provincial/territorial agreements. As the repeal of CAP has 
shown, there is already a tendency in Canada to replace enforceable social program 
entitlements with unenforceable “shared principles and objectives.”'!” This trend,'”° which 
has a particularly harmful impact on women,'”’ would be reversed by incorporating social 
and economic rights into the CHRA. 


Fourth, a procedure for claiming social and economic rights must respond to the needs of the 
most disadvantaged members of society. Human rights tribunals are more accessible, less 
expensive and less tied to legal procedures than are the courts. Advocates before human 
rights tribunals do not need to be lawyers, and tribunal members can be chosen for their 
expertise in human rights, without the requirement that they have formal legal training or 
accreditation. Women of colour, women with disabilities and other members of equality- 
seeking groups are better represented on human rights tribunals than on courts. Human 
rights tribunals will, therefore, provide a more accessible and responsive forum for the 
consideration of social and economic rights claims, and the development of a social and 
economic rights jurisprudence, particularly in the early stages of their evolution. 


Fifth, the Canadian Human Rights Commission is Canada’s “national human rights 
institution,” with corresponding responsibilities and obligations.'* The fact that the 
Commission’s mandate has historically been restricted to non-discrimination rights is no 
defence for a failure to establish a national human rights institution in conformity with 
international norms. In 1991, a series of principles establishing minimum standards for 
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national human rights institutions was adopted by a UN-sponsored meeting of 
representatives of national human rights institutions in Paris. The Paris Principles were 
subsequently endorsed by the United Nations Human Rights Commission and the General 
Assembly, including Canada.'”’ The Paris Principles provide that a national human rights 
institution shall have “as broad a mandate as possible” with particular responsibility “to 
promote and ensure the harmonization of national legislation regulations and practices with 
the international human rights instruments to which the State is a party, and their effective 
implementation.’’* Including social and economic rights in the CHRA, and expanding the 
mandate of the Canadian Human Rights Commission, is, therefore, necessary if the 
Canadian Human Rights Commission is to conform with the Paris Principles, as well as with 
the requirements of the ICESCR, as outlined in General Comment No. 10 with respect to 
national human rights institutions.'” 


Sixth, expanding the ambit of the CHRA and the role of the Canadian Human Rights 
Commission and Tribunal would ensure a better integration of domestic and international 
human rights review procedures, and a more coherent domestic response to the concerns of 
international human rights treaty-monitoring bodies. The Committee on Economic, Social 
and Cultural Rights, the Committee on the Elimination of Discrimination Against Women, 
and the Human Rights Committee have identified a number of critical issues of 
discrimination against social assistance recipients and low-income women in Canada.'*° 
These include: 


e restricted access to civil legal aid;'”’ 
e the claw back of the National Child Benefit from social assistance recipients;'* 


¢ minimum income criteria, which disqualify low-income women and social assistance 
recipients from rental housing and mortgages;’”” 


e workfare and the denial of the protections of labour relations law to workfare 
participants; '*° 


e direct payment of social assistance to landlords;'*' and 
e the damaging effect of welfare rate cuts,'* including on access to housing.'* 


While only some of these issues fall squarely within federal jurisdiction, most engage the 
federal government at least as a joint actor. The Canadian Human Rights Commission could, 
with the appropriate mandate, encourage joint responses by federal, provincial and territorial 
human rights commissions to the concerns of international treaty-monitoring bodies. Some 
of the issues identified by the UN committees have been the subject of domestic human 
rights complaints and tribunal rulings. However, there has been no coherent response by 
Canadian human rights commissions regarding review and petition procedures at the 
international level. Human rights tribunals in Canada have generally ignored the fact that 
many of the issues raised in the poverty-related claims brought before them have also been 
the subject of concern at the international level.'*4 
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Seventh, adding social and economic rights to the CHRA will couple legal remedies for 
rights violations with institutional mechanisms for supporting and promoting these rights. 
Through its monitoring, investigation and education functions under the CHRA, the 
Canadian Human Rights Commission can provide a degree of institutional support that does 
not exist in the case of social and economic rights under federal—provincial/territorial 
agreements or in relation to the Charter. This institutional support will be particularly 
important at the early stages of integrating social and economic rights into Canadian law. As 
noted above, social and economic rights violations are inherently connected to 
discriminatory attitudes toward poor people, and toward poor women in particular. 
Promoting compliance with social and economic rights guarantees thus requires promotion 
of public attitudes which respect to the dignity and equality of people living in poverty, and 
public education campaigns to combat stereotypes and prejudice against low-income 
women. These are the traditional roles of human rights commissions. It is a significant 
advantage that the Canadian Human Rights Commission has recognized the importance of 
furthering protection for social and economic rights. The current chief commissioner has 
shown a strong interest in this area'* and would be committed to initiating the necessary 
institutional transformations required to make the Commission effective. 


Finally, while it is true that many social and economic rights issues fall within provincial 
jurisdiction, the CHRA is the appropriate place to begin to break down the jurisdictional 
divides that have become an increasingly serious obstacle to ensuring compliance with 
social and economic rights in Canada. The CHRA is the legislative statement of what are 
deemed to be the most fundamental human rights in Canada. The fact that housing, health 
services and income assistance fall primarily within provincial jurisdiction does not absolve 
the federal government of responsibility for violations of social and economic rights in these 
areas. There is no reason for our national human rights legislation to exclude rights to 
housing, health care and an adequate standard of living. Complaints and legal remedies to 
social and economic rights violations under the CHRA will, of course, be limited to areas in 
which the federal government is constitutionally permitted to act. Section 36 of the 
Constitution Act, 1982, makes it clear that federal and provincial governments both have a 
responsibility to ensure the equal enjoyment of social and economic rights in Canada, and 
the courts have held that the federal government is within its jurisdiction when it establishes 
enforceable standards in cost-shared social programs within provincial jurisdiction.'”° 
Increasingly, social and economic policy is developed jointly by federal, provincial and 
territorial governments through such bodies as the Federal/Provincial/Territorial Council. 
Any coherent approach to promoting and protecting social and economic rights in Canada 
will need to hold the federal government accountable to human rights standards in joint 
federal-provincial/territorial undertakings. Including social and economic rights under the 
CHRA will ensure that this federal responsibility is no longer ignored. 


Including Social and Economic Rights in the CHRA 


The foregoing discussion outlines the reasons why the CHRA is the appropriate place to 
begin to provide effective protection for social and economic rights in Canada. In this part of 
oposal for doing so. First, we identify the substantive 


the paper we put forward a concrete pr 
social and economic rights which must be included in the CHRA. Then, we explain how 
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new social and economic rights guarantees would relate to existing anti-discrimination 
provisions under the CHRA. We discuss the issue of defences to social and economic rights 
claims based on cost and other factors, and outline the specific obligations of Parliament and 
the federal government with respect to the implementation of social and economic rights. 
We go on to discuss the impact of the inclusion of social and economic rights under the 
CHRA on the interpretation of other federal laws and the Charter. We end by describing 
recommended modifications to the functions and responsibilities of the Canadian Human 
Rights Commission, and recommended changes to the role of the Canadian Human Rights 
Tribunal. At the outset of each section, model amendments to the CHRA are set out to 
provide a clear illustration of the proposed changes. The model social and economic rights 
amendment is reproduced in full in Appendix A. 


What Social and Economic Rights Should Be Included in the CHRA? 
Rights Guaranteed 
1. (1) Everyone has a right to adequate food, clothing, housing, health care, 
social security, education, work which is freely chosen, child care, support 
services and other fundamental requirements for security and dignity of the 
person. 


(2) These rights shall be interpreted and applied in a manner consistent 
with Canada’s human rights treaty obligations and the fundamental value of 
promoting equality and alleviating social and economic disadvantage. 


Any statement of social and economic rights under the CHRA should reflect and reiterate 
the fundamental social and economic rights recognized under international human rights 
agreements and treaties ratified by Canada. Express incorporation of these rights in the 
CHRA will: 


e ensure better integration of domestic and international human rights commitments; 


e achieve a significant measure of compliance with Canada’s obligation to provide 
effective remedies for social and economic rights violations; and 


e enable the Canadian Human Rights Commission, the Human Rights Tribunal and the 
courts to draw on international sources for guidance on the content and meaning of these 
rights. 


In particular, the CHRA should expressly reaffirm the social and economic rights guarantees 
contained in the Universal Declaration,'*’ adopted by the members of the UN General 
Assembly, including Canada, in 1948;'** the ICESCR,'” ratified by Canada, after lengthy 
discussions with the provinces, in 1976; CEDAW," ratified by Canada in 1982;' and the 
CRC," ratified by Canada in 1992.'* At a minimum, the CHRA should, therefore, 
guarantee a right to adequate food, clothing and housing, as well as a right to health care, 
education, social security and employment which is freely chosen. For women, it is also 
imperative that a right to child care and to social support services be expressly recognized, 
in view of the barriers which the lack of these services create for women’s access to 
education, employment and economic equality. 


yh: 


The proposed wording of the statement of social and economic rights under the CHRA is 
similar to the language of the ICESCR. Thus, useful guidance on the legal scope and content 
of these rights can be found in the general comments adopted by the Committee on 
Economic, Social and Cultural Rights. The general comments describe the content of 
specific rights, such as the right to adequate housing" and the right to food; the 
obligations with respect to particular groups, such as persons with disabilities!’ and older 
persons; '“* and the general nature of state party obligations, particularly with respect to the 
provision of legal remedies and the mandate of the national human rights institution." 


It is clear from the Committee’s jurisprudence that the government’s legislative and 
regulatory role is of paramount importance in giving effect to social and economic rights. 
Guaranteeing “the right to adequate housing,” for example, does not require the state to 
provide universal housing.'*° In the Canadian context, the Committee’s review of 
compliance with the right to housing has focussed not simply on the federal government’s 
role in funding social housing programs, but also on the duty to ensure disadvantaged groups 
have access to housing in the private sphere: to prohibit discrimination in the rental market, 
to ensure adequate incomes and shelter allowances, to protect security of tenure, to better 
regulate rental housing conversions, and to provide support services for persons with 
disabilities.'*' To correct any notion that the state is obliged to be the primary provider with 
respect to social and economic rights, the South African Constitution adds the phrase 
“access to” before a number of substantive rights, such as the right to housing and the right 
to food. Given the historic approach of Canadian courts in this area, however, there is a risk 
the term “access” could be used to place undue limits on the substantive content of social 
and economic rights, and to restrict their justiciable aspect to their “negative” components. 
The unqualified wording of the ICESCR is therefore preferred. 
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Prohibiting Discrimination in Relation to Social and Economic Rights 
Discriminatory Practice 
2. It is a discriminatory practice to deny a right under s. 1 based on a 
prohibited ground of discrimination, or on a combination of prohibited 
grounds, including based on social condition. 


3. A discriminatory practice under s. 2 may be the subject of a complaint and 
of an order under Part Ill of this Act, whether or not it may also be the 
subject of a complaint and of an order under this Part. 


The mutually reinforcing relationship between social and economic rights and existing 
equality provisions under the CHRA should be clearly drawn. In keeping with the approach 
under the ICESCR and the CEDAW'® (which explicitly recognize the fundamental 
interrelationship between social and economic rights and the equality rights of women and 
other disadvantaged groups), the CHRA should state expressly that social and economic 
rights are guaranteed without discrimination, including without discrimination based on sex 
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and on social condition, among other grounds. 


It is arguable that a discriminatory denial of a social and economic right, or any other . 
adverse differential treatment in relation to such a right, is already prohibited under the anti- 
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discrimination provisions of the CHRA, where the respondent falls within the jurisdiction of 
the Act. Section 5 of the CHRA states that: 


5. It is a discriminatory practice in the provision of goods, services, facilities 
or accommodation customarily available to the general public 


(a) to deny, or to deny access to, any such good, service, facility or 
accommodation to any individual, or 


(b) to differentiate adversely in relation to any individual, on a prohibited 
ground of discrimination. 


Section 6 of the CHRA establishes a similar prohibition in relation to “the provision 
of...residential accommodation,” and s. 7, in relation to employment. The phrase 
“services...available to the general public” has been interpreted by human rights tribunals'” 
and courts'”* as including government programs and services. Section 5 of the CHRA, 
therefore, already prohibits the federal government from discriminating on the basis of sex 
or other enumerated grounds in the provision of federal social programs and services,'*’ and 
in the application of federal legislation generally.'** Section 6 of the CHRA prohibits 
discrimination by the federal government in the provision of housing,’*’ and s. 7 prohibits 
discriminatory federal government employment practices.’ Federally regulated industries 
and other public and private entities falling within the jurisdiction of the Canadian Human 
Rights Commission are also prohibited from engaging in discriminatory practices in the 
provision of goods, services, facilities, accommodation and employment.'*' So, for example, 
a discriminatory housing-related policy adopted by Canada Mortgage and Housing 
Corporation would be subject to review under s. 5, as would discrimination in the provision 
of health services within federal penitentiaries or other federal institutions. Similarly, a 
discriminatory practice under s. 7 of the CHRA would include discrimination by federally 
regulated industries in the provision of child care or housing benefits to their employees. 


To ensure that existing equality guarantees under the CHRA effectively apply in the area of 
social and economic rights, the CHRA should state expressly that a denial of a social and 
economic right on a prohibited ground of discrimination constitutes a discriminatory 
practice within the meaning of the Act. Victims of a discriminatory denial of a social and 
economic right or of adverse treatment in relation to such a right, should have a clearly 
articulated right to pursue a complaint through the procedures set out under Part III of the 
CHRA, where such a complaint falls within the jurisdiction of the Act. Defining a 
discriminatory practice within the CHRA as including a discriminatory denial of a social or 
economic right would avoid the situation described in the previous section of the paper, of a 
discrimination complaint being dismissed because it raised a poverty-related issue linked 
with the denial of a social and economic right.’ 


Like the existing prohibitions under Part I of the Act, the prohibition against discrimination 
in relation to social and economic rights must apply to practices that are both directly and 
systemically discriminatory. Adverse effect analysis in relation to social and economic 
rights will allow tribunals to assess whether policies or practices, including acts of 
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“omission,” result in the denial ofa social and economic right to a group identified by a 
prohibited ground of discrimination. As LaForest, J. noted in Eldridge, with respect to the 
failure to provide publicly funded interpretation services: “the adverse effects suffered by 
deaf persons stem not from the imposition of a burden not faced by the mainstream 
population, but rather from a failure to ensure that deaf persons benefit equally from a 
service offered to everyone.”!® Such an analysis, applied to the enjoyment of social and 
economic rights generally, incorporates the approach to violations of social and economic 
rights, developed at the international level, which places a particular priority on obligations 
toward the most disadvantaged. Thus, a failure to address adequately the needs of vulnerable 


groups could be challenged as a form of adverse effect discrimination in relation to the 
enjoyment of social and economic rights. 


In addition, for a prohibition against discrimination in relation to social and economic rights 
to be effective, it is imperative that “social condition” be added to the CHRA as a prohibited 
ground of discrimination. While a full review of this issue is beyond the scope of this 
paper,’ it is clear that the omission of social condition from the proscribed grounds of 
discrimination under the CHRA leaves the legislation relatively powerless to address the 
kinds of discriminatory attitudes described in the Ekos Research memorandum,'® and the 
exclusionary results of policies and practices that fail to address inequalities resulting from 
poverty. The Committee on Economic, Social and Cultural Rights has made it clear it 
regards protection from discrimination based on receipt of public assistance or low income 
as falling within the rubric of discrimination on the basis of “social origin, property, birth or 
other status” which Canada is obliged to prohibit in domestic legislation. The Committee 
has recommended the inclusion of “social or economic status” as a prohibited ground of 
discrimination in the CHRA.'® 


For similar reasons, it is important that the Indian Act exemption under s. 67 of the CHRA 
not apply in the area of social and economic rights.'°’ In its concluding observations in 
1998, the Committee on Economic, Social and Cultural Rights made particular note of the 
situation of Aboriginal peoples in relation to the equal enjoyment of ICESCR rights. The 
Committee stated: 


The Committee is greatly concerned at the gross disparity between 
Aboriginal people and the majority of Canadians with respect to the 
enjoyment of Covenant rights. There has been little or no progress in the 
alleviation of social and economic deprivation among Aboriginal people. In 
particular, the Committee is deeply concerned at the shortage of adequate 
housing, the endemic mass unemployment and the high rate of suicide, 
especially among youth in the Aboriginal communities. Another concer is 
the failure to provide safe and adequate drinking water to Aboriginal 
communities on reserves. The delegation of the State Party conceded that 
almost a quarter of Aboriginal household dwellings require major repairs for 
lack of basic amenities.'° 
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In its 1999 concluding observations, the Human Rights Committee was equally critical of 
Canada’s performance under the ICCPR, noting that “as the State party acknowledged,” the 
situation of Aboriginal peoples remains “the most pressing human rights issue facing 
Canadians.'© While the general issue of the applicability of the CHRA to the Indian Act is 
beyond the scope of this paper, it is clear that Aboriginal women are among the most 
socially and economically disadvantaged groups in Canadian society. '7° Aboriginal women 
and their families, whether living on or off reserve, experience severe and systemic 
deprivations of the most basic social and economic rights including, as the Committee on 
Economic, Social and Cultural Rights observed, the right to safe drinking water and to 
adequate housing. Social and economic rights guarantees under the CHRA must prohibit 
discrimination against Aboriginal people to the same extent as against other disadvantaged 
groups in Canadian society, irrespective of whether that discrimination results from the 
application of the federal Indian Act, or from other laws or policies. 


The proposed prohibition against discriminatory denials or adverse treatment in relation to 
social and economic rights will also allow certain types of complaints against private 
respondents. The amendment would not, in fact, create an entirely new ground for 
complaints, since discriminatory practices are already prohibited under the CHRA. It would, 
however, change the focus of some inquiries to highlight social and economic rights as they 
intersect with discrimination issues, and it would require an assessment of the nature of the 
obligations imposed on respondents in light of the importance of social and economic rights. 
For example, the bank policy which disqualifies mortgage applicants paying more than 30 
percent of their income toward essential housing costs, could be challenged under the 
current provisions of the CHRA for its discriminatory impact on women, particularly single 
mothers who have lower incomes and must pay more for housing.'’' However, under the 
CHRA as it is presently framed, there is nothing to encourage the Tribunal to give particular 
weight to the fact that the banks’ mortgage lending policy might result in the denial of 
access to adequate housing for rural women with children, who cannot easily obtain rental 
housing. In principle, the CHRA applies to a denial of credit necessary to obtain housing in 
the same way as it applies to a denial of a loan for a sports car.'” Without limiting, in any 
way, the general application of the anti-discrimination guarantees under the CHRA, the 
inclusion of a right to housing and an express prohibition against discrimination in relation 
to this right would encourage a tribunal inquiry into the banks’ mortgage lending practices 
to consider broader issues relating to women’s access to adequate housing. Similarly, the 
banks’ obligations under the CHRA would also be assessed in relation to the importance of 
this right. 


Justifying Discrimination in Relation to Social and Economic Rights 
Exception 
4. (1) A discriminatory practice under s. 2 includes any policy or practice which 
results in the denial of a right under s. 1 to any disadvantaged individual or group, 
unless such a denial is reasonable and bona fide considering health, safety and 
cost. 


(2) For a discriminatory practice under s. 2, by the Crown or an agency of the 
Crown, to be reasonable considering cost, its objective must be sufficiently 
important to warrant overriding as. 1 right; it must be rationally connected to its 
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objective; it must impair the right as little as possible; and its effects must be 
proportionate to its objective, considering the principles under s.1. 


The permissible defences to a complaint that a social or economic right has been denied ona 
prohibited ground of discrimination should be stated explicitly under the CHRA. Section 
15(1) of the Act now provides that a practice will not be found discriminatory if there is a 
reasonable and bona fide justification for it. For a practice to be deemed to have a reasonable 
and bona fide justification under s. 15(2), “it must be established that accommodation of the 
needs of an individual or a class of individuals affected would impose undue hardship on the 
person who would have to accommodate those needs, considering health, safety and cost.” 


In the case of private respondents, the “reasonable and bona fide” standard applied to 
discriminatory practices in other areas would also apply to discrimination in relation to 
social and economic rights. In the example mentioned above, of a challenge to lending 
restrictions that disproportionately deny mortgages to women, the banks may be required to 
alter their credit restrictions or to develop housing loan programs for low-income women, 
where such measures would not impose an “undue hardship.” The standard for undue 
hardship with respect to private respondents is an evolving one. It is significant, however, 
that in its decision in Central Okanagan School District No. 23 v. Renauld, the Supreme 
Court of Canada explicitly rejected the de minimus economic test applied by the United 
States Supreme Court in Trans World Airlines Inc. v. Hardison.'”? The Court stated that “the 
use of the term “undue” infers that some hardship is acceptable; it is only “undue” hardship 
that satisfies this test.”'” Boards of inquiry have taken this to mean that, in order to remedy 
discrimination, substantial expenses may be imposed on private respondents, relative to the 
resources available to them.'”° 


In the case of government respondents, however, the issue of cost as a defence to 
discrimination is more complex, not only because government resources are virtually 
unlimited, but because governments are generally balancing competing demands in making 
any social or economic policy choice. Neither the Canadian Human Rights Tribunal nor the 
courts have squarely addressed the cost justification under s. 15(2) of the CHRA with 
respect to governments’ obligations under the Act. As an employer, the government will 
likely be held to the same standards as the private sector.'” It is more difficult to assess the 
notion of “undue hardship” with respect to broader obligations of governments to address 
disadvantage through social programs and other measures. 


In approaching the issue of cost as a justification for social or economic rights violations 
under the CHRA, it is helpful to consider the way in which the Supreme Court of Canada 
has dealt with the issue of cost as a defence under the Canadian Charter. The Court has 
consistently held that financial considerations alone cannot justify a rights violation under 
s. 1.' The Court has required, instead, that governments comply with the requirements set 
out in the Oakes!” case. First, the governmental objective is sufficiently important to 
warrant overriding an individual right and, second, the means chosen to pursue that 
objective are rational, the individual right is impaired as little as possible and the benefit 
resulting from the rights violation outweighs the harm. The Court has been clear that an 
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objective which is itself discriminatory cannot be considered pressing or substantial within 
the meaning of s. 1, and, hence, cannot justify a violation of a Charter right.'” 


In the Eldridge case, where the Court first adopted a clear position that positive measures 
may be required under s. 15 of the Charter, LaForest, J. asserted that any defence analogous 
to an “undue hardship” standard of reasonableness under human rights legislation should be 
put forward under s. 1, and should not be used to restrict the ambit of s. 15. 


The obligation to make reasonable accommodation for those adversely 
affected by a facially neutral policy or rule extends only to the point of 
“undue hardship”; see Simpsons-Sears, supra, and Central Alberta Dairy 
Pool, supra. In my view, ins. 15(1) cases this principle is best addressed as a 
component of the s. 1 analysis. Reasonable accommodation, in this context, is 
generally equivalent to the concept of “reasonable limits”. It should not be 
employed to restrict the ambit of s. 15(1).'*° 


Rather than leaving the reference to cost under s. 15 of the CHRA undefined in relation to 
discrimination by government in areas of social and economic rights, the proposed 
amendments incorporate the existing standard of review under s. 1 of the Charter. Such a 
formulation of the cost defence under the CHRA will help to foster an approach to social 
and economic rights under human rights legislation which reflects and can, in turn, inform 
rights claims under the Charter. This approach will also counter the existing trend in the 
lower court jurisprudence, which has essentially held that where cost or the allocation of 
resources is an issue, the courts have no role in enforcing equality rights in government 
programs. Instead, the proposed amendment imposes a rigorous requirement on the federal 
government to justify, in a principled way, any discriminatory denial of social and economic 
rights based on cost. 


Government Obligations in Relation to Social and Economic Rights 
Obligation of Parliament and the Government of Canada 
5. (1) Parliament and the Government of Canada have an obligation to take 
steps, to the maximum of available resources, with a view to achieving 
progressively the full realization of the rights under s. 1 by all appropriate 
means, including taxation and fiscal policies, equalization payments, funding 
of shared cost programs, negotiation of federat-provincial/territorial and 
international agreements, and other legislative and regulatory measures, in 
accordance with Canada’s international human rights treaty obligations and 
s. 36 of the Constitution Act, 1982. 


(2) This obligation shall be carried out in a manner which recognizes the 
distinct needs and particular disadvantages facing low-income women and 
ensures women’s security and promotes their social and economic equality. 


As discussed in Chapter 1, it is clearly established under the human rights treaties ratified by 
Canada that the federal government has particular obligations in relation to the 
implementation of social and economic rights. These include the obligation to take 
necessary measures to ensure that such rights are enjoyed equally by the most vulnerable 
and disadvantaged members of Canadian society. This obligation is articulated most clearly 
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under Article 2(1) of the ICESCR, which sets out the government’s responsibilities in the 
following terms. 


Each State Party to the present Covenant undertakes to take steps...to the 
maximum of its available resources, with a view to achieving progressively 
the full realization of the rights recognized in the present Covenant by all 


appropriate means, including particularly the adoption of legislative 
measures. 


In terms similar to the ICESCR, Article 4 of the CRC provides that state parties “shall 
undertake all appropriate legislative, administrative and other measures for the 
implementation of the rights recognized in the present Convention” and that “[wlith regard 
to economic, social and cultural rights, State Parties shall undertake such measures to the 
maximum extent of their available resources...” Article 2 of the CEDAW commits state 
parties to taking “all appropriate measures, including legislation, to modify or abolish 
existing laws, regulations, customs and practices which constitute discrimination against 
women.” Article 3 of the CEDAW provides that state parties “shall take in all fields, in 
particular in the political, social, economic and cultural fields, all appropriate measures, 
including legislation, to ensure the full development and advancement of women, for the 
purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental 
freedoms on a basis of equality with men.” 


The particular obligations of the federal government in relation to social and economic 
rights are reinforced by the language of s. 36 of the Constitution Act, 1982.'*' It entrenches 
an express commitment by Parliament and the Government of Canada to “promoting equal 
opportunities for the well-being of Canadians,” “furthering economic development to reduce 
disparity in opportunities” and “providing essential public services of reasonable quality to 
all Canadians.” Social and economic rights guarantees under the CHRA should reflect the 
governmental obligations under the ICESCR and other human rights treaties ratified by 
Canada, as well as the federal government’s constitutional commitments under s. 36. 


The concept of “progressive realization” and the standard of “the maximum of available 
resources” provide important guidance as to the nature of the government’s responsibility to 
take positive measures to “fulfil” social and economic rights. Progressive realization 
recognizes that some components of social and economic rights are realized over time. It 
does not, however, offer governments a blanket defence of “incrementalism.” As stated in 
the Maastricht Guidelines on Violations of Social and Economic Rights, “the fact that the 
full realization of most economic, social and cultural rights can only be achieved 
progressively, which in fact also applies to most civil and political rights, does not alter the 
nature of the legal obligation of states which requires that certain steps be taken immediately 
and others as soon as possible.”'” Or, as the Committee on Economic, Social and Cultural 
Rights explains in its General Comment No. 3 on the nature of state parties’ obligations 
under the ICESCR, governments must demonstrate that they have taken steps that are 
“deliberate, concrete and targeted as clearly as possible towards meeting the obligations 

and they have an obligation “to move as expeditiously and effectively as possible towards 


78 


that goal.”!*? Where the realization of certain components of a social or economic right is left 
for a future date, governments may be required to show that they have developed strategic 
plans to work toward meeting their obligations in full. Thus, the right to food requires that a 
“national strategy” be adopted to ensure food and nutrition security for all, and the right to 
housing requires a “national housing strategy.”'** Under the terms of the ICESCR, these are 
clearly obligations of the federal government, notwithstanding that housing and food 
security are largely matters of provincial jurisdiction. 


The “maximum of available resources” standard includes, but is not limited to, budgetary 
resources. This standard can include other types of resources as well, such as human, 
technological and natural resources.'* A review of whether the government has satisfied this 
standard will necessarily consider competing demands on budgetary resources, and the 
extent to which allocating resources in one area will impact the enjoyment of rights in 
others. For example, in the first case to deal with the “maximum available resources” 
standard under the new South African Constitution, the Constitutional Court of South Africa 
observed that: 


In some instances, the Constitution states in so many words that the state 
must take reasonable legislative and other measures, within its available 
resources “to achieve the progressive realization of each of these rights.” In 
its language, the Constitution accepts that it cannot solve all of our society’s 
woes overnight, but must go on trying to resolve these problems. One of the 
limiting factors to the attainment of the Constitution’s guarantees is that of 
limited or scarce resources. '*° 


Thus, the Court was required to consider, not only the needs of the individual applicant, but 
also “those who need access to housing, food and water, employment opportunities, and 
social security.”'*’ : 


The inclusion in the CHRA of a “maximum of available resources” standard for the 
realization of social and economic rights does not prevent the federal government from 
invoking competing demands for public spending as a justification for its failure to meet its 
social and economic rights obligations in a particular area. It does, however, give necessary 
direction to tribunals and courts that the existence of budgetary considerations and the 
necessity of balancing competing claims on resources do not justify absolute deference to 
Parliament. Rather, decisions involving competing resources must be subject to some degree 
of scrutiny. As a general rule, the focus of tribunal or court scrutiny will be on the most 
vulnerable groups in society, and on those deprived of the “minimum essential elements” of 
the right. In such cases, the Committee on Economic, Social and Cultural Rights has 
indicated that a government will have a more onerous burden in meeting the “maximum of 
available resources” standard. A government will be required to demonstrate “that every 
effort has been made to use all resources that are at its disposition in an effort to satisfy, as a 
matter of priority, those minimum obligations.” 


The Committee has also indicated that a more rigorous standard of review will be applied to 
what it characterizes as a “deliberately retrogressive measure” with respect to the realization 
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of social and economic rights. While legislative and policy approaches to realizing social 
and economic rights will be continuously reviewed and revised, it will be very difficult for 
governments to show that they are in compliance with the ICESCR if they deliberately move 
backward. Removing important legislative protections for disadvantaged groups, for 
example, without putting new ones in their place, would constitute a deliberately 
retrogressive measure. Such action “would require the most careful consideration and would 
need to be fully justified by reference to the totality of the rights provided for in the 
Covenant and in the context of the full use of the maximum of available resources.” 


The proposed amendments to the CHRA identify a number of “appropriate means” through 
which the federal government must pursue the progressive realization of social and 
economic rights. These include taxation and fiscal policies, equalization payments, funding 
of shared cost programs, negotiation of federal-provincial/territorial and international 
agreements, and other legislative and regulatory measures. This expansive approach to the 
nature of the federal government’s social and economic rights obligations is necessary to 
deal with what the Committee on Economic, Social and Cultural Rights identified as a 
primary obstacle to the implementation of the Covenant in Canada: a “complex federal 
system” and a reliance on “political processes” with provinces to negotiate implementation 
in areas of provincial jurisdiction.’ Notwithstanding the growth of federal— 
provincial/territorial agreements, negotiations and consultations in areas of social and 
economic policy, it is the federal government which is ultimately responsible for ensuring 
compliance with the ICESCR and other international human rights treaties ratified by 
Canada. Article 28 of the ICESCR provides that its provisions “shall extend to all parts of 
federal States without any limitations or exceptions.” The constitutional division of powers 
between the federal and provincial governments cannot justify a failure to ensure 
compliance.'*' Thus, the obligations of Parliament and the Government of Canada with 
respect to the progressive realization of social and economic rights must include all the 
legislative, regulatory and policy instruments available to the federal government for the 
promotion, protection and fulfilment of social and economic rights. 


The federal government’s responsibility to comply with the progressive realization of the 
right to adequate housing, for example, should extend well beyond its direct responsibility 
for housing provided by the Royal Canadian Mounted Police or the Department of National 
Defence. It should also include accountability for many of the issues of non-compliance 
identified by the Committee on Economic, Social and Cultural Rights. These include: 


e changes in levels and conditions of federal funding of provincial social housing 
programs; 


e the failure to address substandard housing conditions for Aboriginal peoples living on 
and off reserves; 


e the failure to adopt a national strategy to deal with homelessness; 


e the failure to establish a national poverty line; 
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e the failure to attach conditions to federal funding of provincial social assistance 
programs; 


e the failure to ensure access to adequate housing; and 


e the failure to allocate sufficient resources to address poverty among women, among 
other housing-related issues. '”” 


Interdependence of Rights 
6. Federal laws, regulations, policies and practices shall be interpreted and 
applied in a manner consistent with the rights under s. 1 and the obligation 
under s. 5, and with the fundamental value of promoting equality and 
alleviating social and economic disadvantage. 


7. Nothing in this Part limits or diminishes the rights or obligations contained 
elsewhere in this Act or in the Canadian Charter of Rights and Freedoms. 


Apart from direct incorporation of social and economic rights guarantees into the CHRA, 
considerable protection of social and economic rights can be achieved through interpretation 
and application of federal laws and regulations, and through the appropriate exercise of 
administrative discretion. By the same token, serious violations of social and economic 
rights can occur through delegated decision making and through the application of 
legislation and regulations in a manner inconsistent with social and economic rights 
guarantees. As the cases discussed in Chapter 2 illustrate, many of the decisions which bear 
most heavily on the lives of women living in poverty are the result of the exercise of 
discretion by governmental and quasi-governmental officials, such as social program 
administrators. Ensuring that such decision making respects social and economic rights 
principles would be an important step toward remedying many of the injustices low-income 
women are currently forced to challenge through the courts. 


In its decision in Baker, the Supreme Court ruled that federal laws should be applied 
consistently with the international human rights treaties Canada has ratified.’ However, an 
express statement of this interpretive principle should be included under the CHRA. In 
addition to increasing administrative and judicial awareness of the need to interpret domestic 
legislation in accordance with international human rights guarantees, including such an 
interpretive clause under the CHRA will mitigate the concern of the minority of the Court in 
Baker that according this degree of authority to unincorporated treaties would circumvent 
parliamentary sovereignty.'” 


The second part of the proposed interdependence provision is required to ensure that 
inclusion of social and economic rights in the CHRA will not indirectly reduce the scope of 
Charter rights or the effectiveness of existing-equality guarantees in the CHRA. Including 
social and economic rights in the CHRA as a separate category with a distinct enforcement 
mechanism, could, in the absence of a direction otherwise, be taken by tribunals and courts 
to mean that any rights claims with a social or economic component could only be 
considered under the new social and economic rights provisions of the CHRA. This might 
discourage courts and tribunals from dealing with issues of discrimination in social benefit 
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programs, or from addressing other poverty-related issues under the Charter or under 
existing human rights guarantees. The Eldridge case, for example, was both an equality 
claim with respect to a public service and a claim to the equal enjoyment of the right to 
health care.'*° Given the fundamental interdependence of equality and social and economic 
rights, protection of social and economic rights should not be limited to a single forum or 
remedial avenue. The proposed interpretive clause would dissuade tribunals and courts from 
using the new social and economic rights provisions under the CHRA as a basis for 
weakening any existing rights under the Charter or human rights legislation, and would 
encourage a greater appreciation of the interdependence and indivisibility of all human 


rights as well as a new responsiveness in all areas of law to the substantive equality issues 
linked with poverty. 


The Role of the Human Rights Commission 
Social Rights Sub-committee 
8. A social rights sub-committee of the Human Rights Commission, 
consisting of at least three full-time members with demonstrated experience 
in the area of social and economic rights, shail be responsible for evaluating 
and promoting compliance with this Part. 


9. In particular, the social rights sub-committee shall: 


(a) establish and revise standards according to which compliance with the 
rights under s. 1 can be measured; 


(b) submit recommendations to appropriate government and private sector bodies on 
measures necessary to promote, respect, protect and fulfil the rights under s. 1; 


(c) evaluate government compliance under s. 5, including through review of federal laws, 


regulations, policies and practices; 


(d) promote the production, exchange and dissemination of information and statistics on 
the social and economic circumstances of individuals with respect to the rights under 


s. 1, especially of those who are members of disadvantaged groups; 


(e) encourage and facilitate government and private sector consultation with non- 


governmental organizations representative of disadvantaged groups with respect to the 


rights under s.1; 
(f) collaborate with similar bodies or authorities at the provincial and international level; 


(g) respond to any request for information or invitation to intervene from the social 
rights panel; 


(h) have the right to intervene in any proceedings before the social rights panel; 


(i) report annually on the progress which has been made in achieving the 
objectives under this Part; and 
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(j) carry out any other task that is necessary or appropriate for the purpose. 


10. With respect to Canada’s international reporting obligations relating to 
the rights under s. 1, the Sub-committee shall, in addition: 


(a) encourage relevant government bodies to consult with non-governmental 
organizations representative of disadvantaged groups in the preparation of 
Canada’s reports; 


(a) disseminate the findings and recommendations of international treaty-monitoring 
bodies relating to Canada’s reports; 


(b) organize periodic meetings of relevant government bodies and non- 
governmental organizations to discuss the measures taken by Canada in 
response to such findings and recommendations; and 


(c) submit independent opinions on issues of compliance with social and economic 
rights in international treaties ratified by Canada, on its own initiative or on 
request, where appropriate. 


11. The social rights sub-committee shall respond to any request for 
information or invitation to intervene from the social rights panel, and the sub- 
committee shall have the right to intervene in any proceedings before the 
panel. 


The current mandate of the Canadian Human Rights Commission under s. 27 of the CHRA 
includes most of the activities necessary for the effective promotion of social and economic 
rights at the federal level. Transforming the role of the Commission with respect to poverty 
and social and economic rights is, therefore, primarily a matter of expanding the ambit of the 
rights protected under the CHRA, rather than redefining the powers, duties and functions of 
the Commission. In addition to its duties under Part III of the Act with respect to complaints, 
the Commission currently has the mandate to engage in public education and research on 
issues of compliance with the CHRA, establish close liaison with provincial human rights 
commissions to foster common policies and deal with areas of overlapping jurisdiction, 
consider and comment on recommendations concerning human rights from any source,'”° 
conduct studies and issue recommendations. 


Two changes must be made to the present mandate of the Commission, however, in order to 
enable it to meet the requirements of the Paris Principles and to carry out the duties ofa 
national institution under the ICESCR. Both the Paris Principles and General Comment No. 
10 require the Commission to have an explicit mandate to review legislation.'’ As it is 
presently formulated, the CHRA permits the review of “regulations, rules, orders, by-laws 
and other instruments made pursuant to an Act of Parliament” but does not expressly 
provide for review of legislation or draft legislation. In addition to the power to review 
domestic legislation, both the Paris Principles and General Comment No. 10 require that the 
Commission have the mandate to consider domestic compliance with international human 
rights treaties which Canada has ratified.'** While the Commission’s current mandate under 
s. 27 of the CHRA could be read as including this power, the Commission’s role in 
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reviewing Canada’s compliance with human rights treaties should be explicitly included 
among the Commission’s duties and functions. 


The Paris Principles also suggest that national human rights institutions may play a role in 
the reporting process before UN treaty-monitoring bodies, although the precise nature of that 
role is not clearly set out.’ The Committee on Economic, Social and Cultural Rights does 
not include this as one of the required activities of a national human rights body under 
General Comment No. 10. In view of the increasingly “adjudicative” approach of the 
Committee to state party review under the ICESCR, it would be inappropriate for the 
Human Rights Commission to represent, or to speak on behalf of, the Canadian government. 
Submitting an independent opinion on matters of compliance would be more appropriate. 
However, it is essential that the Commission remain independent of government in the 
treaty-monitoring review process. In its 1998 review of Canada’s performance under the 
ICESCR, the Committee requested the independent opinions of federal and provincial 
human rights commissions on a number of matters within their area of expertise, including 
whether workfare programs discriminate against welfare recipients, the effect of changes to 
the Ontario Human Rights Code which permit income discrimination and whether social 
condition should be added as a prohibited ground of discrimination under Canadian human 
rights statutes.*”’ 


Rather than simply adding to the already heavy responsibilities of the Human Rights 
Commission, the proposed amendments would create a special social rights sub-committee, 
with responsibility for promoting compliance with social and economic rights.””’ The 
creation of a specialized sub-committee enables the Commission to draw on specific 
expertise in the social and economic rights area, and ensures that a specialized unit within 
the Commission can focus on social and economic rights exclusively. Under the proposed 
amendments, the social rights sub-committee would not play a role in relation to the filing of 
complaints. Rather, complaints not falling within the anti-discrimination provisions of Part 
III of the CHRA would be submitted directly to the social rights panel, as described below. 
The sub-committee would have the right to intervene in any case that is heard before the 
social rights panel, but it would not have the power to screen complaints, or to decide which 
complaints should go forward to the Tribunal. In the area of social and economic rights in 
particular, the entity responsible for promoting compliance with social and economic rights 
obligations must be free from any requirement to remain neutral with respect to the outcome 
of complaints. The duties and functions of the proposed social rights sub-committee include 
effective liaison with non-governmental organizations which may also be parties under the 
complaints procedure. It is important that the sub-committee be liberated from the 
constraints that go with any role in the evaluation or processing of complaints, in order to be 
an effective social and economic rights advocate within the Commission, within government 


and at a broader public level. 


The Role of the Canadian Human Rights Tribunal! 


Social Rights Panel 7 
12. A social rights panel of the Human Rights Tribunal, consisting of at least three 


full-time members with demonstrated experience in the area of social and economic 
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rights, shall be responsible for inquiring into complaints that the government has 
infringed a right under s. 1 or failed to meet its obligation under s. 5. 


13. (1) Any individual or group whose members are directly affected may submit a 
written complaint to the panel that the government has infringed a right under s. 1 or 
failed to meet its obligation under s. 5. 


(2) On receipt of a complaint, the panel shall decide if it will hold a hearing into 
the complaint, and if so, it shall conduct the hearing in accordance with the 
procedures under Part Ill of the Act. 


14. (1) Following the hearing into a complaint under s. 13, the panel shall issue a 
decision whether or not the complaint is justified. 


(2) Where the Panel decides that a complaint is justified, it shall: 
(a) hear submissions from the complainant and the government regarding 
the measures required to achieve compliance with s. 1 or s. 5, and 
regarding the time required to carry out such measures; and 


(b) make an order that the required measures be taken within a specified 
period of time, including an order requiring the amendment of any 
federal law, regulation, policy or practice. 


15. (1) In lieu of making an order under s. 14, the panel may, where appropriate, 
order that the government report back by a specified date on measures taken or 
proposed to be taken which will achieve compliance with s. 1 ors. 5. 


(2) On receipt of a report, the panel may make a further order under 
sub-section (1) or it may make an order under s. 14. 


16. An order under s. 14 shall not come into effect until the House of Commons has 
sat for at least eight weeks, during which time the order may be overridden by a 
simple majority vote of Parliament. The government may indicate its acceptance of 
the terms of the order prior to the expiry of the time period specified in the order. 


17. On coming into effect, an order under s. 14 may, for the purpose of 
enforcement, be made an order of the Federal Court by following the usual practice 
and procedure. 


As noted above, the inclusion of social and economic rights in the CHRA, and the 
prohibition against discriminatory practices resulting in the denial of social and economic 
rights, will bring many of women’s social and economic rights claims within the ambit of 
the existing equality guarantees of the CHRA. These claims are subject to the regular 
complaints procedure under Part III of the Act, and, if referred to a tribunal by the Human 
Rights Commission, will be heard in the same manner as other discrimination complaints.” 


There is no necessity for the Tribunal’s functions or powers to be revised in order to deal 
with these anti-discrimination complaints. As suggested above, it is rather a matter of 
expanding the scope of the rights in the Act. 
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The proposed amendments in relation to the Tribunal would provide an additional 
complaints and adjudication procedure, before a specialized social rights panel of the 
Tribunal, in relation to any alleged failure on the part of Parliament or the Government of 
Canada to meet its obligations to “take steps, to the maximum of available resources, with a 
view to achieving progressively the full realization of the rights.” Complaints of this nature 
would not be filed with the Human Rights Commission, but would be submitted directly to 
the social rights panel. On receipt of a complaint, the panel would have the power to decide 
if a hearing should be held. Thus, whatever the outcome of the current CHRA review with 
respect to direct access to the Tribunal for discrimination complaints under Part III of the 
CHRA, complaints under the new social and economic rights provisions relating to the 
obligations of the federal government would be processed under a separate procedure. While 
all such complaints would be received, in written form, by the social rights panel, they 
would not necessarily be granted a full hearing or be adjudicated. This alternative to the 
selection of complaints for adjudication, in relation to the failure of the federal government 
to meet its specific social and economic rights obligations, is based on the idea that the 
adjudication procedures in this area would function as an important complement to the 
parliamentary process, rather than providing an individualized legal remedy in the more 
traditional sense.”” 


It must be emphasized that the creation of a special procedure for social and economic rights 
claims involving the obligations of government is not meant to suggest social and economic 
rights claims are inherently different from other types of rights claims and, therefore, ought 
to be subject to a different model of adjudication. Many social and economic rights claims 
will continue to be advanced by way of the equality provisions of the CHRA, under the 
Charter, and through the interpretation and application of other legislation consistent with 
international social and economic rights principles. Establishing a social rights panel creates 
a supplementary adjudication procedure, designed to hear certain types of social rights 
claims related to progressive realization and to facilitate public review of whether the federal 
government has complied with its obligations, under s. 5 of the proposed amendments, to 
promote and fulfill social and economic rights “by all appropriate means” and “to the 
maximum of its available resources.” 


The cases heard by the social rights panel will generally relate to issues of national 
importance, and involve systemic issues affecting the rights of many individuals and groups. 
The proposed complaints procedure is designed to ensure that those who suffer harm asa 
result of the government’s failure to act in accordance with its social and economic rights 
obligations, including the obligation of “progressive realization,” are able to bring issues to 
the attention of the public and the government, and have these issues considered as matters 
of high priority. Complaints can be brought before the social rights panel by individuals 
directly affected by the government’s failure to meet its obligations, or by organizations 
representing those affected. 


Thus, an allegation that the federal government has failed to take action, required under s. 5 
of the proposed amendments, to address homelessness could be brought either by 
individuals who are homeless or by an appropriate non-governmental organization. The 
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focus of the panel’s inquiry would not generally be on providing individualized remedies or 
compensation for the complainants who bring the issue forward. Rather, the review process 
would examine the more general question of whether the government is meeting its broad 
obligation to realize the right to housing. Where urgent remedial issues were at stake, those 
affected would need to rely on other means of vindicating their rights. For example, if the 
right to housing were being infringed by an eviction, action would have to be taken under 
residential tenancies laws or the Charter, relying on the right to housing under the CHRA as 
an interpretive guide in dealing with the eviction complaint. 


Under the proposed amendments, the social rights panel has the ability to place critical 
issues of social and economic rights on the parliamentary agenda. The panel may either 
order the government to report back on measures that will be taken to comply with the 
CHRA, or make a remedial order which does not take effect until the House of Commons 
has sat for eight weeks, during which time Parliament may override the panel’s order. To 
preserve the effectiveness of this remedy, it is important that the panel be empowered to be 
selective in choosing the issues it addresses, both in light of its own limited resources, and in 
view of its ability to place issues directly before Parliament, through its remedial orders. It is 
not envisioned that the social rights panel would rule on a large number of complaints in a 
year. Rather, it would select cases of national and jurisprudential importance in a manner 
somewhat analogous to the consideration of leave to appeal applications by the Supreme 
Court of Canada. 


Hearings before the social rights panel, will play an important function in allowing 
disadvantaged groups and individuals to tell their stories while, at the same time, provoking 
thorough public review of critical issues related to access by disadvantaged groups to 
housing, health care, education, child care, employment and support services. It is to be 
hoped the government will recognize the complaints process before the social rights panel as 
a valid and important forum for social policy review, as an aid to strategic prioritization of 
social and economic issues within a domestic and international human rights framework, 
and as an opportunity to promote greater transparency of social and economic policy 
making. The social rights panel hearing process will also promote greater public awareness 
and support for social and economic rights and so may, indirectly, assist the federal 
government in securing agreement from provinces for joint action to address violations. 


By giving Parliament the authority to override any order of the social rights panel, the 
amended CHRA would place an onus on the panel to earn and to maintain the respect of the 
public and of Parliament. For low-income women and other victims of social and economic 
rights violations, the availability of the panel’s complaint process is ultimately a mechanism 
for ensuring a “dialogue” with Parliament, and for providing a more effective avenue for 
democratic participation in the social and economic policy-making process.” The social 
rights panel complaint process will enable complainants to present evidence in a public 
forum, on issues which might otherwise receive little public attention.” Whether or not 
complainants achieve the remedy they seek from Parliament will depend, to some extent, on 
the success of the established “dialogue.” If the panel, its decision-making process and its 
decisions have the respect of the public, it will be difficult for Parliament to exercise its 
override power and to ignore the rights violations the panel has identified. And, while the 
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parliamentary override may appear to weaken the panel’s remedial powers, this limit will 
ensure that the panel is granted unrestricted authority to consider issues that have previously 
been the subject of excessive judicial deference. As the Supreme Court’s decision in Vriend 
demonstrates, courts and tribunals are more comfortable in finding rights violations in the 


area of positive obligations when they are able to rely on the “ultimate parliamentary 
safeguard” of a legislative veto.” 


4. CONCLUSION 


Including social and economic rights in the CHRA is not simply a question of achieving 
compliance with international human rights law or greater consistency with the approach to 
Charter interpretation advocated by the Committee on Economic, Social and Cultural Rights 
and increasingly accepted by the Supreme Court of Canada. Nor is it a matter of bringing 
our national human rights institution into closer conformity with the ICESCR and the Paris 
Principles. Rather, it is about creating a federal human rights regime that recognizes and 
validates the substantive claims to dignity and equality advanced by the most disadvantaged 
women in Canadian society—women living in poverty, women of colour, young mothers, 
elderly women, women with disabilities and other women facing multiple obstacles to 
substantive equality. 


When Lynn Bluecloud, an Aboriginal woman who was five months pregnant—one of 
approximately 6,000 homeless people in Ottawa—died of hypothermia near the Rideau 
Canal, almost in the shadow of Parliament Hill,””’ many Canadians understood that 
fundamental human rights issues were being ignored in our country. UN human rights 
treaty-monitoring bodies have pointed to the connection between dramatic increases in 
homelessness among women and recent decisions at the federal level, such as the repeal of 
CAP and the cancellation of federal funding for social housing.”* A few days after Ms. 
Bluecloud’s death, the United Nations Human Rights Committee expressed concern that 
homelessness in Canada “has led to serious health problems and even to death,” and 
recommended that the government take “positive measures required by article 6 [the right to 
life] to address this serious problem.””” The consternation and dismay expressed by 
members of various UN committees that Canada, considered so exemplary in the field of 
human rights, is allowing this to happen, is shared by many Canadians. It is wrong to 
assume that social and economic rights violations, represented in the extreme by the death of 
Lynn Bluecloud and numerous other homeless people in Canada, are the “will of the 
majority.” These rights violations go unaddressed because the institutional and legislative 
framework to call governments to account for them is lacking, not because Canadians do not 
perceive them as human rights issues in need of remedies. 


Social and economic rights have particular resonance for women because they articulate 
women’s lived experience of human rights violations. This is clearly illustrated in the recent 
Ontario human rights case of Kearney et al. v. Bramalea Limited et al.”'° After 60 days of 
hearings, involving complex statistical evidence of “adverse effect” on multiple grounds of 
discrimination, and almost $1 million spent by a coalition of landlords to defend their right 
to deny housing to low-income applicants, the Tribunal ruled that discrimination because of 
poverty is discrimination because of sex, race, family status and other intersecting grounds. 
This was the first time in Canada that a tribunal or court has formally recognized that 
discrimination because of poverty is sex discrimination. Catarina Luis, one of the 
complainants in the case, a black single mother of three, had been a refugee claimant from 
Angola when she and her daughter were refused housing because of her low income. She 
lived in shelters with her children on several occasions and, particularly after the 21 percent 
cut in Ontario social assistance rates and relied extensively on food banks to feed her family. 
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Ms. Luis summed up the significance of her victory before a throng of reporters in Toronto, 
three days before Christmas, saying: “I believe, especially in Canada, that it’s a very cold 


country and people can’t afford to live in the streets. Today it’s so cold. How can I live in 
the street in this cold?" 


Canadian human rights jurisprudence has for too long been deprived of the practical and 
theoretical understanding of interdependence which comes with the adjudication of the 
rights claims of women living in poverty. If social and economic rights are included in the 
CHRA, it will be these claims which will be transformative of human rights discourse in 
Canada.” As Martin Scheinin, the Finnish member of the Human Rights Committee has 
observed about the impact of petition procedures before international treaty-monitoring 
bodies, the ability of women to bring their issues to adjudication is fundamental to 
developing an understanding of the interdependence of social and economic rights with civil 
and political rights.“ Professor Scheinin points out that the Airey case,”"* a pivotal decision 
under the European Convention on Human Rights with respect to the right to counsel in civil 
cases, (invoked recently before the Supreme Court of Canada by Jeanine Godin, who was 
denied the same right in Canada)’ was the result of a struggle by an Irish woman, living in 
a country which does not provide for divorce, seeking a legal separation because of violence 
and threats from her husband. Similarly, in the cases of Zwann-de Vries and Broeks,?"* in 
which two Dutch women challenged the denial of unemployment insurance on the basis of a 
presumption that married women would be maintained by their husbands, the Human Rights 
Committee, “after long discussions, expanded the protection of the non-discrimination 
provision in article 26 of the ICCPR to cover discrimination in the enjoyment of economic 
and social rights.””"” 


The consultation paper prepared by the CHRA Review Panel to identify possible issues for 
review does not refer to the inclusion of social and economic rights, but asks whether 
reference should be made to Canada’s international human rights obligations. *’* This issue 
is clearly central to the Review Panel’s terms of reference, to examine “the purpose and 
grounds, including social condition, to ensure that the Act accords with modern human 
rights and equality principles” and to determine “the adequacy of the scope and jurisdiction 
of the Act.” 2' Moreover, the Canadian government has made an explicit undertaking before 
the Committee on Economic, Social and Cultural Rights” to include this issue in the current 
CHRA review, and to consult “with other organizations and interested citizens.”””' The 
proposals put forward here to add social and economic rights to the CHRA would, if 
adopted, create a legislative and institutional framework which would allow some of the 
most pressing and fundamental human rights claims of women to move from the margin to 
the centre of human rights discourse. The amendments we propose, while respectful of 
concerns about parliamentary sovereignty, recognize and affirm the role of women’s social 
and economic rights claims in enhancing democratic accountability, participation and 
transparency. Our proposed amendments represent only a preliminary attempt to address this 
issue. We hope the Human Rights Review Panel will support and encourage further efforts 
and discussions, in order to ensure that the current CHRA review process results ina federal 
human rights regime which better meets the goal of promoting the dignity and substantive 


equality of all women. 


APPENDIX A: MODEL SOCIAL AND ECONOMIC RIGHTS AMENDMENT 


Part III.1 Social And Economic Rights 


Rights Guaranteed 

1. (1) Everyone has a right to adequate food, clothing, housing, health care, social security, 
education, work which is freely chosen, child care, support services and other fundamental 
requirements for security and dignity of the person. 


(2) These rights shall be interpreted and applied in a manner consistent with Canada’s 
human rights treaty obligations and the fundamental value of promoting equality and 
alleviating social and economic disadvantage. 


Discriminatory Practice 

2. It is a discriminatory practice to deny a right under s. 1 based on a prohibited ground of 
discrimination, or on a combination of prohibited grounds, including based on social 
condition. 


3. A discriminatory practice under s. 2 may be the subject of a complaint and of an order 
under Part III of this Act, whether or not it may also be the subject of a complaint and of an 
order under this Part. 


Exception 

4. (1) A discriminatory practice under s. 2 includes any policy or practice which results in 
the denial of a right under s. 1 to any disadvantaged individual or group, unless such a denial 
is reasonable and bona fide considering health, safety and cost. 


(2) For a discriminatory practice under s. 2, by the Crown or an agency of the Crown, to 
be reasonable considering cost, its objective must be sufficiently important to warrant 
overriding a s. | right; it must be rationally connected to its objective; it must impair the 
right as little as possible; and its effects must be proportionate to its objective, considering 
the principles under s. 1. 


Obligation of Parliament and the Government of Canada 

5. (1) Parliament and the Government of Canada have an obligation to take steps, to the 
maximum of available resources, with a view to achieving progressively the full realization 
of the rights under s. | by all appropriate means, including taxation and fiscal policies, 
equalization payments, funding of shared cost programs, negotiation of federal- 
provincial/territorial and international agreements, and other legislative and regulatory 
measures, in accordance with Canada’s international human rights treaty obligations and s. 
36 of the Constitution Act, 1982. 


(2) This obligation shall be carried out in a manner which recognizes the distinct needs 
and particular disadvantages facing low-income women, and ensures women’s security and 
promotes their social and economic equality. 


9] 


Interdependence of Rights 


6. Federal laws, regulations, policies and practices shall be interpreted and applied in a 
manner consistent with the rights under s. 1 and the obligation under s. 5, and with the 
fundamental value of promoting equality and alleviating social and economic disadvantage. 


7. Nothing in this Part limits or diminishes the rights or obligations contained elsewhere in 
this Act or in the Canadian Charter of Rights and Freedoms. 


Social Rights Sub-committee 


8. A social rights sub-committee of the Human Rights Commission, consisting of at least 
three full-time members with demonstrated experience in the area of social and economic 
rights, shall be responsible for evaluating and promoting compliance with this Part. 


9. In particular, the social rights sub-committee shall: 


(a) establish and revise standards according to which compliance with the rights under 
s. 1 can be measured; 


(b) submit recommendations to appropriate government and private sector bodies on 
measures necessary to promote, respect and fulfil the rights under s. 1; 


(c) evaluate government compliance under s. 5, including through review of federal 
laws, regulations, policies and practices; 


(d) promote the production, exchange and dissemination of information and statistics on 
the social and economic circumstances of individuals with respect to the rights under 


s. 1, especially of those who are members of disadvantaged groups; 


(e) encourage and facilitate government and private sector consultation with non- 
governmental organizations representative of disadvantaged groups with respect to 
the rights under s. 1; 


(f) collaborate with similar bodies or authorities at the provincial and international level; 


(g) respond to any request for information or invitation to intervene before the social 
rights panel; 


(h) have the right to intervene in any proceeding before the social rights panel; 


(i) report annually on the progress which has been made in achieving the objectives 
under this Part; and 


(j) carry out any other task that is necessary or appropriate for the purpose. 
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10. With respect to Canada’s international reporting obligations relating to the rights under 
s. 1, the sub-committee shall, in addition: 


(a) encourage relevant government bodies to consult with non-governmental 
organizations representative of disadvantaged groups in the preparation of Canada’s 
reports; 


(b) disseminate the findings and recommendations of international treaty-monitoring 
bodies relating to Canada’s reports; 


(c) organize periodic meetings of relevant government bodies and non-governmental 
organizations to discuss the measures taken by Canada in response to such findings 
and recommendations; and 


(d) submit independent opinions on issues of compliance with social and economic 
rights in international treaties ratified by Canada, on its own initiative or on request, 
where appropriate. 


11. The social rights sub-committee shall respond to any request for information or 
invitation to intervene from the social rights panel, and the sub-committee shall have the 
right to intervene in any proceedings before the panel. 


Social Rights Panel 

12. A social rights panel of the Human Rights Tribunal, consisting of at least three full-time 
members with demonstrated experience in the area of social and economic rights, shall be 
responsible for inquiring into complaints that the government has infringed a right under s. 1 
or failed to meet its obligation under s. 5. 


13. (1) Any individual or group whose members are directly affected may submit a written 
complaint to the panel that the government has infringed a right under s. 1 or failed to meet 
its obligation under s. 5. 


(2) On receipt of a complaint, the panel shall decide whether to hold a hearing into the 
complaint, and if so, it shall conduct the hearing in accordance with the procedures under 
Part III of the Act. 


14. (1) Following the hearing into a complaint under s. 13, the panel shall issue a decision 
whether or not the complaint is justified. 


(2) Where the panel decides that a complaint is justified, it shall: 
(a) hear submissions from the complainant and the government regarding the 
measures required to achieve compliance with s. 1 or s. 5, and regarding the 
time required to carry out such measures; and 
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(b) make an order that the required measures be taken within a specified period of 


time, including an order requiring the amendment of any federal law, regulation, 
policy or practice. 


15. (1) In lieu of making an order under s. 14, the panel may, where appropriate, order the 
government to report back by a specified date on measures taken or proposed to be taken 
which will achieve compliance with s. 1 ors. 5. 


(2) On receipt of a report, the panel may make a further order under sub-section (1) or it 
may make an order under s. 14. 


16. An order under s. 14 shall not come into effect until the House of Commons has sat for 
at least eight weeks, during which time the order may be overridden by a simple majority 
vote of Parliament. The government may indicate its acceptance of the terms of the order 
prior to the expiry of the time period specified in the order. 


17. On coming into effect, an order under s. 14 may, for the purpose of enforcement, be 
made an order of the Federal Court by following the usual practice and procedure. 
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[I]ncluding “social condition” in the Canadian Human Rights Act is a small part of a much 

broader issue: how to make the link between the overall question of poverty and the effective 
enjoyment of human rights. 

Michelle Falardeau-Ramsay, Q.C. 
Chief Commissioner of the Canadian Human Rights Commission 
appearing before the Standing Committee on Legal and 
Constitutional Affairs of the Senate of Canada 
May 27, 1998 


Legislation other than the Charter also protects, and provides remedies for violation of, 


economic, social and cultural rights, for instance human rights legislation.... 
Ambassador Mark. J. Moher 
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ABSTRACT 


The Canadian Human Rights Act (CHRA) needs to be modernized and reframed, if it is to be 
an effective tool for challenging rules and policies that maintain and reinforce women’s 
economic inequality. One proposal under consideration during the current review of the 
CHRA is adding the ground social condition to the list of prohibited grounds of 
discrimination. The ground social condition will provide protection from discrimination that 
occurs because of the negative stereotyping of people with low incomes, in other words, 
discrimination that occurs because of one’s status as a poor person or a person receiving 
social assistance. The ground social condition may be of assistance, for example, if a bank 
refuses to grant a loan because it assumes, without investigation, that a person on social 
assistance is a poor credit risk. However, the addition of the ground social condition will not 
improve the capacity of the CHRA to assist women to address the poverty and economic 
inequality that are manifestations of long-standing discrimination based on sex, race and 
disability. The CHRA needs to be reframed so it explicitly recognizes group disadvantage, 
including the persistent group disadvantage of women, and makes specific commitments to 
the elimination of women’s social and economic disadvantage. 
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EXECUTIVE SUMMARY 


This report considers the most effective ways of ensuring that the Canadian Human Rights 
Act (CHRA) can assist women to challenge rules and policies that maintain and reinforce 
their economic inequality. One current proposal is to add the ground social condition to the 
CHRA. However, the addition of this ground, by itself, will not be sufficient to equip the 
CHRA to redress women’s substantive inequality more effectively. 


The CHRA has an important root in the recommendations of the Royal Commission on the 
Status of Women, made in 1970. The Commission recommended that human rights 
commissions be established in every jurisdiction that would have the power to enforce human 
rights laws prohibiting discrimination on a number of grounds, including sex and marital 
Status, and to initiate action, whether or not formal complaints were made. The Royal 
Commission clearly anticipated that human rights protections would entitle women not just to 
formal equality, that is, equality in the form of, or on the face of, laws and policies, but to 
substantive equality, that is equality in actual conditions. 


Twenty-five years later, the intransigence of patterns of women’s poverty and economic 
inequality indicate that human rights legislation is a less effective tool than is needed. 
Women’s poverty and economic inequality are manifestations of structural and systemic 
discrimination based on sex, compounded by race discrimination and discrimination based on 
disability. Any guarantee of non-discrimination or equality must be able to address the linkage 
between gender, race, disability and economic inequality, if it is to be successful as a tool for 
advancing women. 


Though the intentions of Parliament may have been different, the CHRA was written as a 
formal equality document, individually focussed, neutrally worded and based on the 
assumption that refraining from different treatment of individuals based on their sex, race or 
other listed grounds would be sufficient to create equality. Over the last 25 years, different 
understandings have developed through the application of the law in real circumstances: that 
equality is not a matter of individual same treatment but, rather, a matter of addressing 
material disparities between groups. In other words, it is the effects of laws and practices, not 
the presence or absence of facial neutrality, which determines whether they are 
discriminatory, and affirmative structural responses by governments and others to women’s 
substantive inequality are needed. In the year 2000, it is time for the CHRA to reflect these 
more sophisticated and current understandings. 


Can adding the ground social condition to the CHRA help? The excitement in the language 
“social condition” is the possibility that it could connote equality of material conditions as 
distinct from mere formal equality. However, social condition has been a ground of . 
discrimination in the Quebec Charter for 20 years, and it has come to have a very particular 
meaning. Social condition provides protection from being subjected to negative stereotyping 
because of being poor, or being on social assistance. Canadians should be protected from 
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discriminatory conduct based on stereotypes that people with low incomes are untrustworthy, 
a poor risk, poor tenants, sexually and socially irresponsible, poor parents and worse. 


However, this is not all that human rights legislation can and should confer by way of 
assistance to groups that are socially and economically disadvantaged. The CHRA should 
also be able to provide an effective avenue for challenging laws and practices that cause, 
maintain or exacerbate the poverty and economic inequality that are manifestations of long- 
standing discrimination based on sex, race and disability. 


To do this, the CHRA needs to be reframed and redesigned as a law that explicitly goes 
beyond formal equality. Now it should recognize group disadvantage, including the specific 
and persistent disadvantage of women, and make an open commitment to the elimination of 
that disadvantage, in all its forms. 


1. INTRODUCTION 


Enacted in 1977, the Canadian Human Rights Act' (CHRA) was intended to be an important 
tool to assist women to achieve social and economic equality in Canadian society. The Act 
has an important root in women’s struggle to achieve justice. 


In 1970, the Royal Commission on the Status of Women made 167 specific recommen- 
dations for improving the conditions of women in the areas of economic participation, 
education, the family, taxation, poverty, public life, immigration and citizenship, and criminal 
law. However, in addition to making these specific recommendations, the Royal Commission 
was concerned about ensuring that some new institutions would be created that, after the 
Commission had finished its work, would have a continuing mandate in order that “women’s 
rights and freedoms are respected.”” The Royal Commission recommended that human rights 
commissions be established in every jurisdiction that would be directly responsible to 
Parliament or the legislatures and have the powers to enforce human rights laws prohibiting 
discrimination on a number of grounds, including sex and marital status, and to initiate action, 
whether or not formal complaints were made.* Human rights commissions and human rights 
legislation were conceived by the Royal Commission as mechanisms for addressing, on a 
continuing basis, the many forms of discrimination against women that it had identified, as 
well as new forms that might arise. These mechanisms were intended to ensure that, in the 
future, discrimination against women would be prevented." 


It is quite clear from its recommendations, and from the range of concerns canvassed by the 
Royal Commission on the Status of Women, including women’s poverty, that it anticipated 

human rights protections would entitle women not just to formal equality, that is, equality in 
the form of, or on the face of, laws and policies, but to substantive equality, that 1s, equality 
in actual conditions. 


Twenty-five years later, it is important for women to assess whether the federal human rights 
system is fulfilling these expectations and meeting the needs of women for effective tools to 
assist them in overcoming their actual conditions of inequality. 


It is clear that some advances have been made through human rights legislation. One key 
advance for women has been the recognition of sexual harassment as a form of discrimination 
against women. Commissions, tribunals and courts have acknowledged that sexual 
harassment poisons women’s working environments and violates their right to discrimination- 
free workplaces. Most employers and service providers are aware now that sexual 
harassment is an unlawful form of conduct, and that they have an obligation to take steps to 
prevent it and to remedy it when it occurs. Many have adopted policies prohibiting sexual 
harassment and have designed internal procedures for addressing it. Though sexual 
harassment has not disappeared, nor is it adequately remedied, it is no longer considered 
ordinary and acceptable behaviour in the workplace. 
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It is not so clear, however, that human rights legislation has been effective at addressing other 
barriers to women’s equality in the workplace, or other policies and practices that have the 
effect of maintaining the status quo of women’s economic inequality. In 1999, this is a key 
concern. As a new millennium begins, the world of work and trade is changing, but women’s 
economic advancement appears stalled. Indeed, there are signs that women’s economic 
conditions are worsening, as the size of government is diminished, and government 
interventions in the marketplace and family life to ameliorate women’s inequality are 
reduced.° 


Comparing a few basic indicators from a generation ago to current ones is not encouraging. 
Women, and particular groups of women, have not made the gains that could be expected 
during this period of prosperity. 


In 1967, women’s incomes were 43.2 percent of men’s.’ By 1995, there was some 
improvement: women’s incomes were 58 percent of men’s.* In 1967, almost half of women 
65 and over were living below the poverty line;’ by 1995, there was a little change— 

43.4 percent of women 65 and over were living below the poverty line.'° In 1967, one third 
of single mothers were living in poverty.'’ In 1995, poverty among single mothers was worse, 
with 57.2 percent of single mothers under 65 living below the poverty line.’ 


Overall patterns remain substantially unaltered. Occupational segregation by sex remains an 
important characteristic of the labour force, with work that is traditionally performed by 
women paid less than work that is traditionally performed by men. Women’s full-year, full- 
time earnings are 72 percent of men’s. Women are now performing more non-standard work 
than men, that is, more work that is part-time,'? casual, seasonal and without benefits or 
union protection.'* And, the high incidence of poverty among women, particularly among 
Aboriginal women, women of colour, immigrant women, women with disabilities, single 
mothers and elderly women, is not diminishing. With quasi-constitutional prohibitions against 
discrimination in employment and services in place for more than two decades, women could 
reasonably have expected to see more improvement. 


The intransigence of these patterns reveals that poverty and economic inequality have a 
gendered character. There is a strong link between being female and being poor. Women’s 
persistent poverty and general economic inequality are caused by a number of interlocking 
factors: 


e the social assignment to women of the role of unpaid caregiver for children, men and 
old people; 


e the fact that in the paid labour force women perform most of the work in the “caring” 
occupations and that this “women’s work” is lower paid than “men’s work”; 


e the lack of affordable, safe child care; 
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e the lack of adequate recognition and support for child care and parenting 
responsibilities that either constrain women’s participation in the labour force or 
double the burden they carry; 


e the fact that women are more likely than men to have non-standard jobs with no job 
security, union protection or benefits; 


e the entrenched devaluation of the labour of women of colour, Aboriginal women and 
women with disabilities; and 


e the economic penalties that women incur when they are unattached to men, or have 
children alone.'° 


To say this a different way, women’s poverty and economic inequality are a manifestation of 
structural and systemic discrimination based on sex, race and disability. Any guarantee of 
non-discrimination or equality must be able to address the linkage between gender, race, 
disability and economic inequality if it is to be successful as a tool for advancing women. 


This picture is further complicated by the fact that, despite long-standing commitments to 
women’s equality and a recent commitment to analyzing the impact of laws, policies and 
practices on women,’® the federal government has made drastic changes to social programs 
over the last five years that have had disproportionately negative effects on women and 
increased women’s vulnerability to poverty. These changes include the repeal of the Canada 
Assistance Plan Act'’ and the introduction of the Canada Health and Social Transfer,'* with 
concomitant cuts to social services, loss of entitlement to social assistance, increase in 
women’s unpaid caregiving workload, loss of women’s good jobs in the caregiving sector’ 
and amendments to the employment insurance scheme, which have resulted in fewer women 
being eligible to receive benefits.”° 


The unchanging pattern of women’s poverty and economic inequality cannot be squared with 
Canada’s ample economic resources,” nor with Canada’s multiple human rights 
commitments. Canada is a signatory to the International Covenant on Civil and Political 
Rights (ICCPR), the Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW) and the International Covenant on Economic, Social and Cultural Rights 


(ICESCR). 


The ICCPR obliges Canada not only to make broad guarantees of equality in law but also to 
provide effective protection against discrimination wherever it arises. CEDAW obliges 
Canada to take “all appropriate measures” to eliminate all forms of OIG SUT oS. 
women “‘in all fields, including the political, economic, social and cultural fields.” The 
ICESCR obliges Canada as a state party to “take steps...to the maximum of its available 
resources, with a view to achieving progressively the full realization of the rights recognized 
in the ICESCR by all appropriate means, including...the adoption of legislative measures. 
The ICESCR guarantees the right of everyone to gain a living by work that is freely chosen, 
to social security, including social insurance, to an adequate standard of living, including 
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food, clothing and housing, to the continuous improvement of living conditions, to the 
enjoyment of the highest attainable standard of physical and mental health, and to education. 
Also of central importance, under Article 3 of the ICESCR state parties undertake to ensure 
the equal right of men and women to the enjoyment of their economic, social and cultural 
rights, and under Article 2(2) to ensure there will be no discrimination of any kind with 
respect to those rights. 


In its reports to United Nations oversight committees, Canada has consistently asserted that 
the enactment and enforcement of statutory human rights laws and Charter guarantees are a 
central means by which Canada fulfills these treaty obligations.” 


However, over the last decade, Canadians who are members of disadvantaged groups have 
been concerned about Canada’s failure to comply with its international human rights treaty 
obligations. In November 1998, 10 Canadian non-governmental organizations appeared 
before the United Nations Committee on Economic, Social and Cultural Rights on the 
occasion of the Committee’s reviewing Canada’s third report on its compliance with the 
ICESCR. These non-governmental organizations presented evidence to the Committee of: 


e high and rising rates of poverty in Canada, particularly among vulnerable groups such as 
Aboriginal peoples, women, single mothers and people with disabilities; 


e increasing homelessness and reliance on food banks; and 


e retrogressive measures, such as cuts to welfare rates, loss of entitlement to welfare 
resulting from the repeal of the Canada Assistance Plan Act and reduced access to legal 
aid for family and civil matters.”° 


It was also pointed out that, although claimed by Canada as central mechanisms for 
protecting economic, social and cultural rights and for providing remedies for violations, the 
Charter and statutory human rights laws are not effectively performing this crucial function. 
The concluding observations of the United Nations Committee on Economic Social and 
Cultural Rights on Canada’s Third Report highlighted the contradiction between Canada’s 
wealth as a nation, and the poverty of many of its people. The Committee’s criticism was 
stinging. It found that recent cuts to social programs harmed women. The report also 
expressed grave concern about the high rates of poverty among women, particularly single 
mothers. Stating grave concern about the ability of Canada’s human rights system to address 
issues Of social and economic inequality and noting, in particular, “the inadequate protection 
from gender discrimination afforded by human rights laws, and the inadequate enforcement of 
those laws,” the Committee recommended to Canada that: 


1) [F]ederal, provincial and territorial governments...expand protection in 
human rights legislation to include social and economic rights and to 
protect poor people in all jurisdictions from discrimination because of 
social or economic status; *° and 
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2) adopt the necessary measures to ensure the realization of women’s 
economic, social and cultural rights, including the right to equal 
remuneration for work of equal value.”’ 


This squarely raises the question: What is the role of the Canadian Human Rights 
Commission and the CHRA with respect to persistent patterns of women’s poverty and 
economic inequality? It is possible to come to differing conclusions. For example, some could 
conclude that the human rights system has nothing to do with these larger patterns of 
economic inequality; that it can and should deal only with individual instances of unfair 
treatment; that the larger patterns of inequality in conditions will have to be addressed 
through other means—through other legislation, economic policy or education, for example. 
Alternatively, others might conclude that the statutory human rights system should be able to 
deal effectively with the whole scope of this inequality by itself. 


The first of these options renders the statutory human rights system essentially irrelevant to 
the central problem of inequality that large numbers of women face; the second would make 
the statutory human rights system the only means of dealing with women’s social and 
economic inequality, subsuming every other form of social and political action that can alter 
unequal conditions. 


Neither of these is a helpful or realistic approach. In our view, there is a middle ground that 
more accurately reflects the views of the ICESCR Committee and its recommendations. 
Women should expect that the federal human rights system: 


e will be able to address larger patterns of women’s inequality, including the economic 
dimensions of their inequality; 


e will not be the only institution through which these patterns of inequality are addressed; 
and 


e will interact with—sometimes complementing, sometimes counteracting—the workings 
of other institutions in order to move toward the goal of realizing Canada’s human rights 
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commitments to women. 


What can satisfy these expectations? At the time of this review, there are three related 
matters to be considered: 


e prohibiting discrimination because of social condition or, to use the words of the ICESCR 
Committee, because of economic and social status; 


e improving the capacity of the Act to address poverty and economic inequality that are 
manifestations of sex, race and disability discrimination; and 
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e incorporating ICESCR rights into human rights legislation in a more direct way. This 
paper deals with the first and second of these, and does not deal with the possibility of the 
more direct incorporation of economic and social rights into the CHRA. 


The thesis here is that the proposal made recently in the form of Senate Bill S-11~° to add 
“social condition” as a new prohibited ground of discrimination to the CHRA will be of 
limited usefulness to women seeking to vindicate their right to substantive equality. Social 
condition has been a ground of discrimination in the Quebec Charter’’ for about 20 years and 
has been given a restricted meaning, which is likely to be adopted by interpreters of the same 
language, if it is added to federal human rights legislation. We conclude that the more 
important and much more complex task, at this time, is to reframe human rights legislation in 
order to make it a modern and responsive tool to address the inequality of women. This will 
require incorporating into the Act language that reflects the advances over the last two 
decades in the understanding of discrimination and how it occurs and, simultaneously, 
designing ways of dealing with the still outstanding problems in interpretation that are 
obstacles to women’s enjoyment of full equality. 


In the year 2000, the CHRA should be able to provide women with an effective avenue to 
challenge laws, policies and practices that stereotype women because they are poor and 
cause, maintain or exacerbate women’s poverty and economic inequality. 


2. THE GROUND SOCIAL CONDITION 


What would it mean to add the words “social condition” to the CHRA? How could this serve 
to advance the equality project for women? Are there limits on the work that such a new 
ground could be expected to accomplish? 


The excitement in the language “social condition” is the possibility that it could connote 
equality of material conditions as distinct from mere formal equality. This is the sense in 
which its addition could be most helpful to women. If decision makers were to read “social 
condition” as an affirmation of the entitlement of women to equality in the actual conditions 
of their lives rather than the same treatment in the form of legislation, and as an obligation on 
governments to take affirmative steps to overcome women’s de facto inequality, this would 
be a helpful antidote to the difficulties women face in trying to use equality and anti- 
discrimination provisions to address their conditions of material inequality. 


However, in our opinion, the result of adding “social condition” is likely to be very different 
and much narrower than this. There are two places to look to discern what can be expected 
from this new ground: the Senate debates on Bill S-11°' and the 20 years of experience in 
Quebec with interpreting and applying this ground. 


The Senate Debates 


For a number of years now, one option for addressing economic inequality in Canada, 
proposed by equality-seeking groups and some human rights commissions, has been to 
include social condition as a new ground of discrimination in the CHRA. Its inclusion was 
pressed for at the time of the 1997 amendments to the CHRA,” but the minister of justice at 
the time declined to consider it, deciding to focus on a package of other amendments to the 
CHRA that had been promised for 10 years that dealt principally with disability issues and 
with the establishment of a permanent tribunal. 


In February 1997, Senator Erminie Cohen released a report on poverty in Canada, entitled 
Sounding the Alarm.” Having concluded that there is growing income inequality in Canada 
and that it is not in Canada’s interest to ignore the needs of the 20 percent of Canada’s 
population living below the poverty line, Senator Cohen made four recommendations. Two 
of these related to human rights guarantees. The first called on the federal government to 
honour the international agreements to which Canada is signatory and which pertain to 
improving the lives of poor people in Canada and, to that end, develop an action plan for the 
eradication of poverty within the decade.** The second urged “the Parliament of Canada [to] 
pass a bill to amend the CHRA in order to extend and give legal effect to the principle that 


everyone should have equal opportunity and to disallow discriminatory practices based on 
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economic status.” 
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On December 10, 1997, Cohen introduced Bill S-11. It was debated in the Senate, with 
representatives from the National Anti-Poverty Organization (NAPO) and some human rights 
experts appearing to support it. The Bill was then passed by the Senate on June 9, 1998 and 
introduced in the House of Commons, where it was defeated in the spring of 1999, with the 
government stating that it would not support the Senate’s Bill because it wished to address 
the issue of social condition during the overall review of the CHRA. 


What did anti-poverty groups, human rights experts and senators hope for from the inclusion 
of social condition? Two issues were debated during the consideration of Bill S-11. 


e What does “social condition” mean, specifically, would the addition of the words “social 
condition” address poverty per se or would it address the narrower, though important, 
problem of negative stereotyping of people because they are poor? 


e Is social condition an essentially neutral ground, that is, does everyone, rich and poor 
alike, have a social condition, or does it refer to conditions of disadvantage? 


In the limited debate that occurred, there seemed to be acceptance by the central advocates 
for inclusion of social condition that its effect would be to provide a remedy for 
discrimination that occurs because a person has a low income, is in receipt of public 
assistance, is unemployed or is in like circumstances. In other words, the effect would be to 
prevent a bank from refusing to open an account for a person simply because that individual 
was on social assistance. The effect would not be to ensure the CHRA provided an avenue 
for people to take issue with laws and policies that create extreme disparities in wealth and 
income among Canadians. 


This distinction was reflected in the comments of Senator Erminie Cohen, who, when 
introducing Bill S-11, stated: 


It is with regret that I report to you that poverty continues to be one of the 
greatest barriers to equality in Canadian society. Poor Canadians live daily 
with social stigma and negative stereotypes. Financial institutions, landlords, 
utility companies, the legal system, public and private media and our 
governments continue to discriminate against our most vulnerable citizens... 
Bill S-1] does not confer any special privileges to Canada’s poor. It deals 
solely with the proscription of discrimination, that is prohibiting a burden. 
To spell this out even further, I am not proposing that the government make 
poverty itself a violation of our domestic human rights legislation. Although 
our complacent attitude about poverty does contradict what we have signed 
in international fora, I am not suggesting that our domestic human rights 
legislation be empowered to take our government to task for not providing an 
adequate standard of living for all of its citizens [Emphasis added].*° 
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Michelle Falardeau-Ramsay, Chief Commissioner of the Canadian Human Rights Commission 


also indicated the circumscribed role she believed the ground social condition would play. 
She stated: 


In our view, the inclusion of “social condition” in the CHRA has both a 
practical and a symbolic impact. 


On the practical side, it would make clear to federal employers and service 
providers that they cannot discriminate against someone, because, for 
example, they are in receipt of social assistance.... While it is difficult to 
determine what kinds of complaints our...commission would receive if “social 
condition” was added to the federal law, I would expect that most would be 
related to denial of services in such areas as banking, transportation, and 
telecommunications. We recognize that the Canadian Bankers Association has 
made an effort to address the issue of banking services for low-income 
people...but anti-poverty groups continue to express concerns. Just this 
month, the Quebec media reported problems welfare recipients were having 
with access to both federally-chartered banks and provincially-regulated 
Caisses Populaires. There could also be complaints related to deposit 
requirements by telephone companies. ... 


[Also] the inclusion of “social condition” in the Act would have an important 
symbolic significance. It would give recognition to the idea that differences in 
economic status are as much a source of inequality in our society as race, 
gender or disability. ...[P]oor Canadians live daily with social stigma and 
negative stereotypes and face prejudice similar to those who are discriminated 
against on the other grounds enumerated in the Act. It is primarily for that 
reason that I would support this legislation. Adding “social condition” to the 
CHRA would send the message to Canadians that prejudice against people 
who are poor is as unacceptable in our society as prejudice against people 
who are black or aboriginal or disabled or female. 


Falardeau-Ramsay added this: 


[I]ncluding “social condition” in the CHRA is a small part of a much broader 
issue: how to make the link between the overall question of poverty and the 
effective enjoyment of human rights. Regardless of whether Bill S-11 is 
adopted, I hope that the review of the CHRA...will explore ways of dealing 
with questions of economic and social rights in the context of human rights 


legislation.” 


Even NAPO, while advocating for the inclusion of the ground social condition, conceded the 
limitations of the proposal. Fred Robertson, a board member of NAPO, stated: 
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[T]he issue here is not poverty itself, but, rather the gratuitous discrimination 
against the poor. Housing and credit are two major areas in which this occurs. 
A poor individual may be a far better tenant or credit risk than one with a 
higher income, but landlords and lenders are free to ignore the individual’s 
character and refuse service, either subtly or brutally, for reasons of 
insufficient income. Those of us on the receiving end of this treatment 
understand what a blatant affront to human dignity this treatment is.** 


It is also clear from the submissions in support of Bill S-11 that Quebec’s experience with the 
ground over the last 20 years would provide instruction as to what “social condition” means, 
were it included in the federal Act.*® In short, “social condition” was understood in the 
Senate debates to refer to discrimination based on socio-economic status. 


The other issue raised in the debates about Bill S-11 was whether the ground social condition 
should be understood to provide protection both to those whose social condition is one of 
disadvantage and to those whose social condition is one of privilege. Moreover, there seems 
to have been some disagreement about what the effect would be of leaving the ground 
undefined. On the one hand, human rights experts like Martha Jackman argued for leaving 
social condition undefined in order to permit disadvantaged groups to benefit from evolving 
interpretations. On the other hand, some senators agreed to leave social condition undefined 
in Bill S-11 to ensure that it would be neutrally applied, that is, that it would not only apply 
to conditions of relative disadvantage. Senator Grafstein, for example, stated, with apparent 
approval, that social condition can mean rich or poor, advantaged or disadvantaged. He 
indicated that he thought this meant that: 


We cannot then discriminate against multimillionaire Conrad Black because of 
his wealth. We will never be able to do that. I am not saying it jocularly. It is a 
neutral term and it does not mean a disadvantage. It indicates a condition, a 
status. It is a neutral statement.*° 


The Senate rejected a proposal to include a definition of social condition in its Bill that would 
link social condition to disadvantage. The proposed definition was: “social condition’ 
includes characteristics relating to social or economic disadvantage.” 


There may be ways, other than defining this particular ground, of clarifying that a ground 
such as social condition refers to social and economic disadvantage. What is certain, 
however, is that if it is included in the Act, it cannot be a ground that is understood to be 
neutral. To fulfill its purpose, those who are disadvantaged because of their social and 
economic circumstances must be understood to be its intended beneficiaries. 


The Quebec Experience 


In the absence ofa clear legislative definition interpreting the ground social condition as a 
reinforcement of the right of women to substantive equality, it is very probable that decision 
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makers will look to existing case law, particularly that of Quebec, because Quebec is the sole 
jurisdiction that includes the ground social condition in its human rights legislation. 


Article 10 of the Quebec Charter states: 


Every person has a right to full and equal reco gnition and exercise of his 
human rights and freedoms, without distinction, exclusion or preference based 
on race, colour, sex, pregnancy, sexual orientation, civil status, age except as 
provided by law, religion, political convictions, language, ethnic or national 


origin, “social condition”, a handicap or the use of any means to palliate a 
handicap. 


Discrimination exists where a distinction, exclusion or preference has the 
effect of nullifying or impairing such right. 


The protection against discrimination based on social condition in the Quebec Charter is not 
explicitly limited to the status of being a social assistance recipient, and neither is it limited to 
tenancy, but rather applies throughout the Charter. Therefore, one would expect to see cases 
involving a wide range of circumstances. However, a review of the cases reveals that the 
pattern in Quebec is remarkably similar to other jurisdictions which prohibit discrimination on 
the ground of “receipt of social assistance” or “source of income.” Although the Quebec 
cases leave open the possibility that someone other than a person on social assistance could 
claim social condition discrimination, so far every successful complainant has been a person 
on social assistance. And almost all the cases in which complainants have succeeded are 
about discrimination in rental accommodation. In most cases, the complainants are women 
with children. The discrimination they experience is frequently blatant, and explicitly based on 
the woman’s status as a social assistance recipient. 


For example, in the case of Québec (Comm. des droits de la personne) v. Taniro,*' a tribunal 
found that the respondent refused to rent an apartment to Francine Gilbert on the basis of her 
social condition, contrary to the Quebec Charter. At the time of the events in question, Ms. 
Gilbert had recently obtained a divorce and had custody of her three young children. The 
respondent refused to rent the apartment to Ms. Gilbert and did not take the time to check 


her references. 


The respondent alleged that the only reason for the refusal to rent was that he did not wish to 
rent to a person who might break the lease after five or six months. The Tribunal found that 
there were no objective reasons to support this apprehension. There was no evidence to show 
that Ms. Gilbert would not respect her obligations. Moreover, the respondent’s son had said 


to Ms. Gilbert at the time of the refusal that “he did not want to have welfare recipients as 


tenants.’”” 


Similarly, in the case of Québec (Comm. des droits de la personne) v. Whittom* the Tribunal 
held that Johanne Drouin had been discriminated against directly based on her social 
condition and indirectly based on her civil status as a single parent when she was refused 
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accommodation because the landlord assumed she would not be able to pay the rent. The 
Tribunal found that it was contrary to the Quebec Charter to refuse to rent to poor people, 
and in particular those whose main source of income was welfare, on the basis of their low- 
income level, without first considering whether the individual was likely to be a reliable 
tenant. 


The Tribunal reasoned that Ms. Drouin was discriminated against indirectly because of her 
status as a single mother because the landlord assumed that Ms. Drouin’s income was not 
high enough, and this, while not directly related to the fact that her family was a single-parent 
family, “necessarily had the effect of affecting this type of family in particular, since this type 
of family, especially if it is headed by women, is the poorest in the society.””* 


The Tribunal said: 


Deciding not to rent to a person because his [or her] income is insufficient, 
without finding out anything else about the person...is taking a decision that 
contravenes the prescriptions of s. 10 of the Charter when the...refusal to rent 
affects a poor person whose income is derived mainly from social benefits. 
The decision not to rent presupposes that the poor person cannot in effect pay 
the rent and stigmatizes him [or her] by taking into account one of the main 
elements of “social condition’, that is the financial categorization of a person 
and the place he [or she] holds in the society. This categorization of the 
financial situation of a person, one of the specific facets of “social condition”, 
involves prejudice and contempt.” 


The Quebec Court of Appeal confirmed the Tribunal decision in Whittom, holding that the 
respondents had discriminated against Johanne Drouin on the basis of her social condition 
when they refused to rent her an apartment.*° 


The Court found that the refusal to rent to Ms. Drouin was based on a superficial assessment 
of her ability to pay the rent. The Court noted that the evidence showed that, had the 
appellants taken the time to make some inquiries, they would have found that Ms. Drouin had 
never been in default of her monthly payments, even though her previous rent was similar to 
that requested by the appellants. By not renting the apartment to Ms. Drouin, the Court 
found, the landlord had discriminated by preventing her from fully exercising her right to 
execute a legal act, that is, to enter into a lease contract.*’ 


There have been a number of cases that are factually similar to Janiro and Whittom, mainly 
involving women with children WwR0 are receiving social assistance, in which Quebec tribunals 
have made consistent holdings.** 


There have also been some cases alleging discrimination in employment. There is only one 
case in which the plaintiff was successful. In the case of Lambert v. Québec (Ministére du 
tourisme) (No. 3)*° a Quebec tribunal held that Franck Lambert was discriminated against on 
the basis of social condition because, pursuant to a legislatively sanctioned workfare 
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agreement, Mr. Lambert received only his social assistance payment while he worked full 
time at the Department of Tourism’s photo library. He was denied minimum wage and other 
benefits required by labour standards legislation. At the time of writing, the Lambert decision 
was under appeal. This is a decision that has the potential to be important in other 


jurisdictions where participation in workfare programs is a condition of receiving social 
assistance.” 


In the area of services, there has been one successful complaint of discrimination based on 
social condition. The Quebec Tribunal found that a refusal by a financial institution to 
consider a mortgage application from a welfare recipient constituted discrimination based on 
social condition.*' The complainant, Francine D’ Aoust, was a single mother receiving social 
assistance. The Tribunal found that Ms. D’Aoust had sufficient means to qualify for a 
mortgage loan. This is also an important decision because access to credit and the most basic 
of banking services, including cashing government cheques, is a widespread problem for 
people receiving social assistance. Moreover, banks are covered by the CHRA.” 


As we have noted, most of the Quebec cases deal with tenancy, which is principally a matter 
within provincial rather than federal jurisdiction. For the purposes of our assessment, 
however, this is not what concerns us. We believe there are many instances of social 
condition discrimination that arise within federal jurisdiction, including, for example, women 
who are receiving social assistance being refused employment by federal sector employers 
because they are perceived to be poor, untrained and “not workforce material.””” 


Instead, our concern is that, although important, the Quebec cases in which complainants 
have been successful suggest a limited content for the ground itself. It is clear from the 
Quebec cases that the right to be free from discrimination based on one’s social condition is 
not understood to give rise to a right to challenge policies and practices that cause, maintain 
or exacerbate a person’s poverty, but rather as a right to have one’s status as a social 
assistance recipient or a person with a low income disregarded by landlords, service providers 
and employers. Could the term “social condition” be pushed further? Without a new 
legislative definition, this is doubtful. 


The meaning of the term “social condition” was extensively canvassed by the Tribunal in 
Whittom. The Tribunal explained that “social condition” was first defined by Toth, J. who 


said: 


[I]n popular speech, “social condition” refers to the rank, place, position that a 
person holds in our society, through birth, income, level of education, 
occupation; all the circumstances and events that mean a person or group has 
a certain status or position in society. The Tribunal agrees with this 


statement. a4 
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The Tribunal in Whittom noted that in Gauthier? “ 


social condition” was defined as: 
...the status of a person in a community, in particular, through his origins, 
level of schooling, occupation or profession and income, and through the 
perceptions and representations which, within the community are associated 
with those objective data.”® 


The Tribunal also said: 


The Courts have also several times affirmed that level of income was definitely 
one of the elements of “social condition”, although it is not the income itself 
that is an element of “social condition” but the consequences resulting from 
the income, that is, the place the person holds in society because of his [or 
her] income”’ [emphasis in original]. 


The Tribunal in Gauthier found that welfare recipients represent a distinct and socially 
identifiable group in society and that membership in the group often leads to stereotypes and 
prejudice against individual members of the group. 


In Québec (Comm. de la personne) v. Briand,”* Sheehan, J. stated: 


A person’s “social condition” can follow from several elements, such as level 
of education, employment, lack of all kinds of resources and even from family 
origins. It is not necessary that the prohibited distinction, exclusion or 
preference take into account each of these elements for it to create 
discrimination based on “social condition’’. It is enough that the distinction 
rests on one important aspect of a person’s situation in society. It is also not 
necessary that the “social condition” is the “only” reason for the prohibited 
distinction, exclusion or preference. As well, it is not necessary that all welfare 
recipients are targeted by the exclusion.” 


Conclusion 


Cases, such as Whittom, Gauthier and Guay, indicate judicial concern about the treatment of 
people on income assistance, and insight concerning the poverty of women, but do not offer 
analyses that can be of assistance in addressing the interaction between the condition of being 
female and the condition of being poor. Based on the judicial interpretations of social 
condition, it must be concluded that the assistance women would derive from an amendment 
adding the ground social condition to the CHRA is limited. 


The Quebec cases show that, so far, the usefulness of the ground social condition is limited 
for the following reasons. 


e The elements that have been identified as creating a person’s inferior social condition do 
not include female sex, aboriginality, non-white race and disability. 
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e The ground has been restricted to addressing negative categorization and stereotyping 
based on social condition and specifically defined as not addressing the material 


conditions of poverty and economic inequality per se, including those that result from 
discrimination. 


e The ground has been defined neutrally, so every person is understood to have a social 
condition. This neutrality has permitted a doctor and a judge, in different cases, to use the 


ground social condition to defend against claims of social condition discrimination made 
by others.°° 


Without question, poor Canadians should be protected from discriminatory conduct based on 
stereotypes that people with low incomes are untrustworthy, a poor risk, poor tenants, 
sexually and socially irresponsible, poor parents and worse. However, this is not, in our view, 
all that human rights legislation can or should confer by way of assistance to groups 
disadvantaged socially and economically. 


As stated at the outset, we believe the test against which proposals for CHRA reform must be 
measured is: Will the amendments provide women with an effective avenue to challenge laws 
and practices that stereotype them because they are poor and/or cause, maintain or 
exacerbate their poverty and economic inequality? In our view, although adding the ground 
social condition could go some distance toward satisfying the first element of this test, it 
cannot, on its own, satisfy the second element. 


Furthermore, if nothing else is done in the Act to signal that women’s economic inequality is 
not consistent with guarantees of equality and non-discrimination, including the ground social 
condition could, in our view, be misleading and hazardous. We say this because constructing 
a ground that addresses only the discriminatory conduct poor people experience because of 
the status of being poor may make it more difficult to engage with the larger problem of the 
linkage between economic inequality and gender, ancestry, race and disability. It may send 
the message that the only thing human rights legislation is expected to address is the negative 
stereotyping of poor people because they are poor, and not the seemingly neutral distinctions 
that have the effect of relegating women and others to the ranks of the poor and the 
economically inferior. Second, it may imply to adjudicators that the other grounds—sex, 
ancestry, race and disability—are not intended to deal with the economic inequality that is 
experienced by women, Aboriginal people, people of colour and people with disabilities as a 
result of discrimination against them. Adjudicators may assume that any issue of economic 
inequality belongs in the box marked “social condition” and that it is a small box that only 
concerns negative categorization because of the status of being poor. 


3. SUBSTANTIVE EQUALITY FOR WOMEN: ADVANCES AND RETREATS IN 
THE JURISPRUDENCE 


Since adding the ground social condition to the CHRA will not necessarily improve its 
capacity to advance the substantive equality project for women, the next question is: What 
will? 


Though the expectation at the time the CHRA was introduced was that it would be a tool for 
addressing long-standing patterns of women’s economic inequality, in effect, the statute was 
not designed to deal with those patterns, perhaps because group or structural inequality was 
not well understood at the time. The legislation was drafted in primarily formal equality 
terms. Over the last two decades, the concept of formal equality has been increasingly found 
inadequate when applied to the real cases of discrimination brought before adjudicators, and 
the meaning of the prohibitions in the statute have been, to some extent reshaped, as the law 
has been applied. In some key decisions during this period, tribunals and courts have gone 
well beyond consideration of the form of laws and policies and have designed new principles 
for analyzing inequality. 


However, the idea that equality rights guarantees and human rights laws should address 
substantive disparities between groups is relatively new. The individualistic, formal idea of 
equality which has prevailed in our legal system for centuries is still more familiar, albeit 
outdated and inadequate. Because of this, interpretive problems continue to exist and the 
application of the concept of substantive equality is still uncertain, particularly in cases where 
the linkage between female gender and economic inequality is at issue. 


We believe the statute should be rewritten now to incorporate the advances made through the 
application of the law over the last two decades and to correct identifiable interpretive 
problems. 


Before describing the advances and the outstanding problems, however, it is important to 
state what we believe the differences are between the concepts of formal equality and 
substantive equality, since it is our view that substantive equality concepts should be clearly 
written into the statute now. 


Formal and Substantive Equality 


In formal equality theory, it is assumed that equality is achieved if a law, policy or practice 
treats likes alike. For example, if it is assumed that men and women are alike, an absence of 
different treatment in the form of the law, policy or practice, together with its universal 
application, are thought to make men and women equal. 


Closer examination of formal equality reveals it is not just one concept but rather a package 
of interlocking puzzle pieces, which together, function to both conceal and legitimize the 
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oppression of marginalized groups in the society. The formal equality framework is 
characterized by: 


e acceptance of the highly mechanical Aristotelian formulation that things that are alike 
should be treated alike, while things that are unalike should be treated as unalike in 
proportion to their unalikeness; 


e arefusal to see that equality is actually a question of inequality, that is, of dominance 
and subordination between groups in the society; 


e a refusal to see that relations of inequality between groups are sustained by 
government inaction as well as by government action; 


¢ apropensity to place many forms of inequality in a realm, such as the family or the 
market, that is categorized as “private,” beyond the reach and responsibility of 
government; 


e acentral normative commitment to a policy of blindness toward personal 
characteristics thought to be out of the control of the individual, such as genitalia and 
skin colour; 


e resistance to dealing with discrimination relating to a category of stigmatization 
concerning which there may be a significant element of choice, such as being lesbian, 
or which, like poverty, is not readily reduced to personal characteristics analogous to 
skin colour; 


e an incapacity to deal with the adverse effects of facially neutral laws or policies; 


e an understanding of discrimination, not as systemic, but rather as consisting of explicit, 
differential treatment; 


e a tendency to individualize everything so patterns of group-based oppression and 
subordination are rendered invisible; and 


e aconception of government as always a threat to individual liberty and not as a 
significant actor in creating the conditions necessary for human flourishing. 


In contrast, a substantive equality framework for human rights adjudication reflects the 
following insights: 


e Equality is not a matter of superficial sameness and difference, but rather a matter of 
inequality, that is, dominance, subordination and material disparities between groups. 


e It is the effects of laws, policies and practices, not the absence or presence of facial 
neutrality, which determine whether they are discriminatory. 
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e Addressing inequality between groups requires government action. 


e The so-called “private” realms of the family and the marketplace cannot be set outside 
the boundaries of equality inquiry or obligation, because they are key sites of 
inequality. 


e Neither liberty nor equality for individuals can be achieved unless equality is achieved 
for disadvantaged groups. 


e It is essential to be conscious of patterns of advantage and disadvantage associated 
with group membership. 


e The test of equality is not whether an individual is like the members of a group that is 
treated more favourably by a law, policy or practice, but whether the members of a 
group that has historically been disadvantaged enjoy equality in real conditions, 
including economic conditions.°! 


Some of these substantive equality insights are articulated in the jurisprudence of the last 20 
years. We refer to both human rights and s. 15 Charter cases since the principles of 
interpretation are shared and mutually reinforcing. 


Advances in the Jurisprudence 


There are important jurisprudential developments over the last 25 years in both human rights 
and Charter interpretation which have given life to the minimalist language of the CHRA and 
provincial human rights laws. During this period, courts and tribunals established principles of 
interpretation intended to encourage adjudicators to deal in a sophisticated and socially 
sensitive way with the substantive inequality of women and other disadvantaged groups. 


On key points, understandings have changed since the CHRA was first introduced. There is 
wide acknowledgement now that women’s inequality has historic roots and structural 
dimensions. There is an understanding that discrimination is not simply a matter of the 
bigoted behaviour of individuals. Rather, it is principally the “norma!” functioning of central 
institutions which perpetuates the inequality of women and other disadvantaged groups. 
Remedying the actual conditions of women’s inequality will require changing how those 
institutions function. 


Basic principles that have been recognized in the jurisprudence include: 
e that women’s inequality has group dimensions; 


e that sex inequality is a problem experienced by women as a group, not men as a group; 
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e that grounds are not rigid, watertight compartments, but have softer boundaries and 
often intersect with each other; 


¢ that affirmative structural responses by governments and others to women’s 
substantive inequality are needed; and 


e that adverse effect discrimination requires effective response. 


Group Dimensions 


In the jurisprudence, the group dimensions of women’s inequality have been recognized. 
They were clearly recognized by the Supreme Court of Canada in CN Rail, in Brooks and in 
Janzen.” In CN Rail,” which concerned an entrenched pattern of discrimination against 
women applying for, and employed in, blue-collar jobs with the railway, the Supreme Court 
of Canada defined the issue before it as “whether a human rights tribunal...has the power 
under s. 41(2)(a) [of the Canadian Human Rights Act] to impose upon an employer a 
programme tailored specifically to address the problem of systemic discrimination in the 
hiring and promotion of a disadvantaged group, in this case women.” It noted further that 
the complaint was not “that of a single complainant or even a series of individual 
complainants; it was a complaint of systemic discrimination practiced against an identifiable 
9965 


group. 


The Court found that it was an uncontradicted fact that discrimination against women had 
deep roots at CN. Women were discriminated against at the time they applied for jobs. They 
were also required to take discriminatory tests, required to have unnecessary qualifications 
and harassed on the job if they were hired. Taken altogether, CN’s practices amounted to a 
systemic denial of equal opportunities for women.” The Court concluded that a systemic 
remedy directed toward women as a group, including a specific requirement that CN hire one 
woman in every four new hires until the representation of women in blue-collar jobs in the St. 
Lawrence region reached 13 percent,’’ was necessary in the circumstances to prevent future 
discrimination. In this important case, the Court recognized that discrimination against 
women has group dimensions and requires a group-based remedy. 


In Janzen v. Platy Enterprises,” the Supreme Court of Canada recognized that, though both 
perpetrators and victims of sexual harassment can be either male or female, “in the present 
sex-stratified labour market, those with the power to harass sexually will predominantly be 
male and those facing the greatest risk of harassment will tend to be female.”®’ The Court 
held that when sexual harassment occurs in the workplace, it is an abuse of both economic 
and sexual power.” Women are most vulnerable to it because they tend to occupy low-status 
jobs in the employment hierarchy, and because sexual Hamaesment is used in a sexist society to 
remind women of their inferiority to the dominant male group. 


The Supreme Court also specifically rejected the reasoning of the Manitoba Court of Appeal 
in this case, which individualized and de-gendered the problem of sexual harassment. The 
Court of Appeal decided that the real cause of sexual harassment was the physical 
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attractiveness of the individual victim, rather than her membership in the group women. 
However, the Supreme Court rejected this. It found instead that sexual harassment does not 
occur solely because of the physical attractiveness of the victim, and that any female 
employee at the restaurant owned by Platy Enterprises was a potential victim of Grammas, 
the harasser, and as such was disadvantaged because of her sex.” 


In Brooks v. Canada Safeway” the Supreme Court of Canada dealt with a disability plan that 
denied benefits to pregnant women. The Court, in finding that the plan discriminated on the 
basis of sex, recognized that women as a group are placed at an unfair disadvantage when 
they are made to bear the costs of pregnancy. The Court said: 


It cannot be disputed that everyone in society benefits from procreation. The 
Safeway plan, however, places one of the major costs of procreation entirely 
upon one group in society: pregnant women.... Removal of such unfair 
impositions upon women...is a key purpose of anti-discrimination legislation. * 


These cases stand for the principle that women, as a group, experience discrimination and 
entrenched forms of disadvantage, and recognize that a key purpose of human rights 
legislation is the removal of barriers to women’s equality. 


Sex Inequality as a Problem of Women 

Brooks recognized that women, as a group, are disadvantaged by policies which do not 
alleviate the social and economic burden of childbearing, but instead reinforce it. CN Rail 
recognized that women, as a group, experience sex inequality with respect to access to non- 
traditional jobs, and Janzen recognized that women, as a group, are more vulnerable to 
sexual harassment because of unequal power relations between men and women. 


In Charter jurisprudence, the Supreme Court of Canada has recognized that women generally 
occupy a disadvantaged position in society relative to men. In the case of Weatherall,” the 
Court specifically repudiated a claim by men that, as a group, they were discriminated against 
because of their sex by a policy which permitted women guards in some circumstances to do 
frisk searches and cell checks of male prisoners, while men guards were not permitted to do 
frisk searches of women prisoners or to check cells when the women might be undressed. In 
this case, the Court said: 


Given the historical, biological, and sociological differences between men and 
women, equality does not demand that practices which are forbidden where 
male officers guard female inmates must also be banned where female officers 
guard male inmates. The reality of the relationship between the sexes is such 
that the historical trend of violence perpetrated by men against women is not 
matched by a comparable trend pursuant to which men are victims and women 
the aggressors. Biologically a frisk search or surveillance of a man’s chest area 
conducted by a female guard does not implicate the same concerns as the 
same practice by a male guard in relation to a female inmate. Moreover, 
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women generally occupy a disadvantaged position in society in relation to 
men. Viewed in this light, it becomes clear that the effect of cross-gender 
searching is different and more threatening for women than for men.” 


Grounds Are Not Rigid, Watertight Compartments 
In some cases, grounds have been interpreted as though they were rigid, watertight 
compartments.’’ In cases where more than one ground has been pled, adjudicators have 


applied grounds serially, deciding first whether there is sex discrimination, and then whether 
there is race discrimination.” 


Nitya Iyer notes that the treatment of grounds in this way—as rigid, watertight 
compartments—distorts women’s experiences, and in the case of women of colour, 
analogizes them to what would have happened to raceless women or genderless racial 
minorities.” Iyer explains that the treatment of grounds as watertight compartments makes 
discrimination against the most disadvantaged women disappear.*° Only if the particularities 
of their experiences as Aboriginal women, or immigrant women, or women with disabilities 
are examined fully can they be understood and remedied appropriately. Iyer also notes that 
where a race claim is made along with another ground, because of judicial resistance to 
making findings of race discrimination, race is often treated as secondary or is not addressed 
at all if the other ground of discrimination is established. This forecloses the opportunity for 
developing jurisprudence about race discrimination®' and for public examination of the 
realities of racism. The point here is that, unless grounds are treated as richly interactive, the 
disadvantages of the most disadvantaged women will be neither seen nor addressed. 


In Dartmouth/Halifax County Housing Authority v. Sparks,’ the Nova Scotia Court of 
Appeal handled the intersectionality of grounds deftly, recognizing the interaction of the 
grounds race, sex and income. It ruled that tenants of public housing, as a group, were 
discriminated against because they were not afforded the protections of the Residential 
Tenancies Act*’ if their tenancy was terminated. The Court, in that case, found that tenants in 
public housing were predominantly black single mothers receiving social assistance. The 
Court said: “The public housing tenants group as a whole is historically disadvantaged as a 
result of the combined effect of several personal characteristics listed in s. SQ 


In its recent decision in Law,* the Supreme Court of Canada recognized that a discrimination 
claim can posit an intersection of grounds that are a synthesis of grounds listed in s. 15(1) or 
analogous to them. It immediately applied this in the case of Corbiére.** At issue in this case 
was a provision of the Indian Act*’ which bars members of a band who live off-reserve from 
voting in band elections. The Court found that the group experiencing differential treatment 
was Aboriginal people who are band members but live away from their reserves. Though this 
combination of traits did not fall under one of the listed or already recognized analogous 
grounds, the Court held that the exclusion of off-reserve band members from voting was 
based on a new ground that is a combination of existing and analogous grounds, namely, 
“aboriginality-residence.”** L’Heureux-Dubé, J. noted that Aboriginal women are particularly 
affected by the bar to voting by off-reserve band members because of the history of their 
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involuntary loss of Indian status. Many Aboriginal women who lost their status because of s. 
12(1)(b) of the Indian Act*® and who have regained that status through Bill C-3 1” live off- 
reserve, because they had no choice but to leave the reserve when they lost their status. This 
approach to grounds permitted the Court to consider specifically the characteristics of the 
group in question, and to examine fully the nature of their disadvantage. 


Effective Responses to Adverse Effect Discrimination 

The ability and willingness of investigators, tribunals and courts to analyze fully adverse 
effect discrimination and respond to it effectively may be the most important factor now that 
determines whether human rights guarantees will advance the substantive equality of women. 
Most facially obvious gender distinctions in the text of legislation and policies have been 
eliminated. However, this does not mean that discrimination has disappeared. On the 
contrary, it means that now we are getting to the hard part, to the discrimination that is 
embedded, ignored and accepted. 


Early in the application of human rights legislation, tribunals and courts decided that same 
treatment was an inadequate definition of equality, and that discrimination must be 
recognized by the effect on the victim, not by the intent of the perpetrator. The Supreme 
Court of Canada first recognized adverse effect discrimination in 1985 in the case of 
O’Malley.”' Theresa O’ Malley alleged that she was discriminated against with respect to 
employment because of her creed. The impugned rule was a requirement that all employees 
work on Saturdays on a rotating basis. O’Malley was a Seventh Day Adventist and her 
religion required her to observe a Sabbath from sundown Friday to sundown Saturday. Her 
employment was terminated because of her refusal to work on Saturdays. The Court held 
that Simpsons-Sears discriminated against O’Malley on the basis of creed, distinguishing in 
its decision between direct discrimination and adverse effect discrimination. Direct 
discrimination, the Court said, refers to practices or rules which discriminate on their face, 
such as “No Catholics or no women or no blacks employed here.””” By contrast, adverse 
effect discrimination arises where an employer, or service provider, adopts a rule or standard 
which is neutral on its face and applies equally to all, but which has a discriminatory effect on 
an individual or a group because it imposes on them obligations, penalties or restrictive 
conditions not imposed on others.”’ The Court found there was an obligation on the employer 
to “accommodate” Ms. O’Malley’s religion because of the adverse effect on her of the 
attendance rule. 


In its first decision interpreting s. 15 of the Charter,” Andrews v. Law Society of British 
Columbia,’ the Supreme Court of Canada imported into s. 15 the human rights principles it 
had shaped over the previous decade. The Court endorsed a concept of discrimination 
focussed on adverse effects, and confirmed there is no requirement for proof of intent to 
discriminate.”° In its recent decision in Law, the Court summarized its holdings of the first 
decade of ss. 15 analysis and reiterated its earlier rulings that proof of legislative intent is not 
required to found as. 15 claim.”’ A claimant’s onus will be satisfied by showing that the 
effect of the law is discriminatory.” 
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That discrimination can occur through the adverse effects of neutral-seeming rules or policies 
is an accepted principle of law in Canada now. However, tribunals and courts are still 
struggling with the effective application of this principle in sex equality cases and, for women, 
achieving substantive equality hangs in the balance. 


The Need for Affirmative Structural Responses 

Can equality be achieved through refraining from discriminatory practices, or is positive 
action required by governments and private actors to achieve it? Increasingly, human rights 
decision makers do not accept that inaction is a sufficient response to a complaint of 
discrimination, even though counsel for respondents sometimes argues that it is. In the case 
of Huck,” for example, a movie theatre was found to have discriminated against Michael 
Huck based on his disability because of its failure to make it possible for him to enjoy the 
service provided. Mr. Huck, who had muscular dystrophy and used a motorized wheelchair, 
was refused service unless he agreed to sit in front of the front row of seats. The theatre 
argued that it provided him with the same service as others, and if he could not enjoy it in the 
same way that was the fault of his disability, not of the theatre. The Saskatchewan Court of 
Appeal rejected this reasoning, and the theatre was required to alter its seating arrangements 
in order to provide patrons with disabilities with some choices regarding where in the theatre 
they would sit. 


The concept of accommodation, first recognized in O’Malley,'” is not just an 
acknowledgement that identical treatment does not always produce equality; it is also a 
recognition that merely refraining from discriminatory conduct is not sufficient to fulfill the 
goals of human rights legislation. When members of disadvantaged groups are negatively 
affected by discriminatory rules, positive measures are required to eliminate the 
discrimination.'”! 


In Eldridge,'°* the Supreme Court of Canada held that where sign language interpreters for 
deaf people are necessary for effective communication in the delivery of medical services, 
failure to provide them constitutes a violation of s. 15 and is not saved by s. 1. The Court 
specifically rejected the argument that s. 15 requires only that people be treated the same and 
does not obligate governments to ensure that disadvantaged members of society have the 
resources necessary to take advantage of public benefit programs. Writing for a unanimous 
Court, LaForest, J. said, “In my view, this bespeaks a thin and impoverished vision of 


sqisay” 


In Vriend,'™ the Supreme Court of Canada held that the omission of the ground sexual 
orientation from the Alberta Individual’s Rights Protection Act'™ violated s. 15 of the 
Charter because it had a disproportionate impact on gays and lesbians as opposed to 
heterosexuals, depriving them of both legal protections and recognition of their human 
dignity that, given the social reality of discrimination against them, they clearly need. 


Thus. in these recent cases, the Supreme Court of Canada has taken the important step of 
recognizing that governments have a responsibility to act to overcome disadvantage. Inaction 
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and legislative silence cannot be assumed to be neutral or non-discriminatory. A court or 
tribunal can only determine whether inaction is non-discriminatory by considering the impact 
of inaction or silence on a particular disadvantaged group.'°° 


Further, the message that governments and others do not have positive obligations does not 
conform with undertakings Canada has made as a signatory to international human rights 
treaties. For example, as a state party to CEDAW, Canada has undertaken to “take all 
appropriate measures” to eliminate discrimination against women “‘in all fields including the 
political, economic, social and cultural fields.”'°’ CEDAW contemplates that state parties will 
pass legislation and also take other measures to ensure the practical realization of the 
principle of equality for women.'”* Obligations are placed first on governments; but those 
obligations extend to ensuring that discrimination against women by “any person, 
organization or enterprise” is eliminated.” 


In short, the idea that achieving equality is, in the main, a prohibitory endeavour does not 
square with emerging jurisprudence or the commitments that Canada has made pursuant to 
international human rights treaties. 


Retreats in the Jurisprudence 


Even though courts and tribunals have said repeatedly that determining whether a given 
policy or practice is discriminatory is primarily a question of assessing adverse effects, rather 
than a search for discriminatory intention or differential treatment, the usefulness of this 
theoretical development is uncertain because of the difficulties some courts and tribunals have 
had when faced with women’s claims of adverse effect discrimination. 


Although there is widespread acceptance of the principle that women are entitled to 
substantive equality, and not mere formal equality, decision makers remain locked into a mind 
set about discrimination that is rooted in formal equality thinking. The lack of clear language 
in the CHRA and other human rights statutes affirming an intention to assist women in 
overcoming conditions of actual inequality means that human rights legislation is not serving 
as a helpful corrective. As a result, efforts to use human rights legislation to address the 
economic inequality of women are being blocked. 


In human rights case law, one significant manifestation of the persistence of formal equality 
thinking is an entrenched assumption that if a rule looks neutral it must also be neutral in its 
effects. This assumption is reflected in the decision of the British Columbia Court of Appeal 
in a case called Meiorin.''° At issue in Meiorin was an employment requirement that forest 
fire fighters run 2.5 kilometres in less than 11 minutes. The group used to develop the test 
standard was predominately male forest fire fighters. The effect of the test standard was to 
exclude most women, including Tawney Meiorin whose time, although rated by experts as 
indicative of excellent fitness, was 49 seconds over the standard of 11 minutes. 
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A grievance arbitrator found the test standard was discriminatory, based on its adverse effects 
on women,’ not justified by evidence of safety or efficiency risk, and ordered Tawney 
Meiorin reinstated. However, the British Columbia Court of Appeal disagreed. The Court 
stated, “if individual testing is carried out there is no discrimination,”''? The Court came to 
this conclusion based on the outdated notion that the exclusive paradigm of discrimination is 
wrongful stereotyping of “an individual solely on the basis of association with a group,”!? 
and that “individual testing is inherently non-discriminatory” because it assesses an 
individual’s “merits” and “capacities.”''* While the Court was correct in recognizing that 
discrimination can result from wrongful stereotyping of an individual woman based on 
assumptions about the abilities of women in general, this is an incomplete formulation. Sex 
discrimination may also result from the incorporation of male norms into neutral-seeming 
tules, notwithstanding that each candidate is tested individually. In the Supreme Court of 
Canada, an intervenor, the Women’s Legal Education and Action Fund (LEAF), put it this 
way: 


The concept of “merit” and “ability” to do a job is not neutral. By definition, 
“merit” and “ability” to do a given job encompass the existing ways of 
working. In a formal equality approach the analysis stops at the point of 
“fitting” into the existing model. However, substantive equality requires that 
the norms underlying a specific definition of ability be challenged.''° 


Meiorin demonstrates the persistence of a highly individualistic model of discrimination that 
was never intended to deal with group disadvantage. 


Another manifestation of the continuing influence of formal equality thinking on human rights 
adjudication is the insistence on narrow biological comparisons. To prove sex discrimination, 
it must be shown that women or men are differently affected by a rule or policy because of 
their different biological characteristics. 


That is the paradigm of sex discrimination that underlies the decision of the Federal Court of 
Appeal in Thibaudeau''® in which Hugessen, J.A., writing for the Court, reduced the human 
rights ground sex purely to a matter of biological difference, with the result that the sex 
discrimination claim was defeated. At issue in Thibaudeau was the provision of the Income 
Tax Act which required custodial parents, 98 percent of whom are women, to pay tax on 
child support payments they received, while another provision of the Act made such 
payments tax deductible for the payor non-custodial parents, most of whom are men. 
Although Hugessen, J.A. recognized that within the negatively affected group women were 
the overwhelming majority, he viewed this as insufficient to found a claim of sex 


discrimination because two percent of the negatively affected group were men. 


It was not just that the presence of men in the group was seen by the Court as diluting the 
pool of affected individuals such that the burden of proving adverse effects on women was 
not discharged. Rather, the fact that some men could be affected was taken by the Court as 
fundamentally inconsistent with the allegation of sex discrimination. The Court saw it as 
breaking the necessary “causal connection”!'’ between the ground sex and the distinction in 
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treatment resulting from the Income Tax Act. In the Court’s analysis, the fact of custodial 
parents being overwhelmingly women assumed no importance, as though it was merely 
coincidental and not inextricably related to ““hidden power relations’ which assign to women 
primary responsibility for childcare in Canadian society.”''* 


Hugessen, J.A. reasoned that: 


A male is always the opposite of a female and vice versa. Women or any sub- 
group of women who claim that a law discriminates on the basis of sex 
necessarily do so because it draws a distinction based on their shared 
characteristic of femaleness which it does not draw for those who have the 
opposite characteristic of maleness.'!” 


The examples of femaleness and maleness provided by Hugessen, J.A. were of “being 
pregnant or having prostate cancer.””’”° The difficulty with this narrow biological approach is 
what it leaves out. Excluded from this understanding of sex discrimination is an appreciation 
of the socially subordinating consequences of femaleness, including economic inequality, 
which provide the necessary context for understanding how and why a facially neutral system 
such as the inclusion/deduction system of the Income Tax Act affects women as a group 
differently from men as a group. 


In the view of Hugessen, J.A., to succeed on a claim of adverse effect sex discrimination 
women would have to show that the challenged provision had a qualitatively different effect 
on women than on men. He said: 


The focus, surely, is not on numbers but on the nature of the effect; on the 
quality rather than the quantity. If legislation which adversely affects women 
has the same adverse effect on men, even though their numbers may be 
smaller or the likelihood of their suffering may be less, it cannot logically be 
said that the ground of discrimination is sex.'' 


However, it is clear that the inclusion/deduction system did have particular adverse effects on 
women, because of the situation of single mothers but, without a socially contextualized 
conception of sex discrimination, those effects can be difficult to perceive. Lisa Philipps and 
Margot Young'” explain it this way: 


Had Hugessen J.A. given appropriate contextualized consideration to the 
effect of s. 56 in Thibaudeau, what would he have found? A number of things 
seem obvious. Female custodial parents face a hostile world. They are 
disadvantaged in terms of labour force participation and access to education 
and training opportunities. Their skills and labour are less valued than those of 
male custodial parents. This is in large part because, as women, they are 
already embedded in society-wide patterns of disadvantagement and prejudice. 
Male custodial parents, while they may share some of the immediate 
disadvantages which are imposed on separated custodial parents, like section 
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56(1)(b), do not share this larger context of gender disadvantagement. Still 
attached to these men are those privileges and advantages granted to men and 
denied to women. Because of this, there will seldom be an absence of 
qualitative difference in something done to women, relative to the thing done 
to men. Only by ignoring this context can Hugessen J.A. conclude that men 


and women are equally burdened by section 56(1)(b)!” [citations in original 
deleted]. 


Making it completely clear that the Court specifically excluded the poverty of women as a 
group from its conception of the ground sex, Hugessen, J.A. said further: 


[I]t is a shameful truth that far more women in Canada suffer from poverty 
than men. Legislation which discriminates against the poor would therefore 
adversely affect more women than men. It could not be said, however, to 
discriminate on the grounds of sex unless it also drew a distinction against 
poor men or unless it created a different effect on women than on men.!4 


Again, the Court missed the point that poverty is such a central element of gender that 
legislation which has the effect of exacerbating women’s poverty should be understood as a 
form of sex discrimination. This does not mean that sex is necessarily the only implicated 
ground. There can be discrimination on more than one ground. In Thibaudeau, for example, 
the ground family status could also be said to have been implicated by the inclusion/deduction 
scheme, in that women (and some men) who were custodians of their children were 
negatively affected by the scheme. It should be possible for decision makers to recognize that 
a provision may discriminate based on more than one ground. A good example of this may be 
found in the mandatory retirement case of Dickason'*> wherein L’Heureux-Dubé, J., in 
dissent, recognized that mandatory retirement at age 65 is as much an issue of gender as of 
age because of socio-economic patterns affecting women. 


However, it appears that in Thibaudeau nothing short of direct evidence of a biological 
manifestation of discrimination would have convinced the Federal Court of Appeal that the 
inclusion/deduction scheme constitutes sex discrimination. This is made evident by the 
example of physical testing supplied by the Court.'*° Hugessen, J.A. suggested as a counter 
example to poverty, which he indicated the Court did not recognize as an issue of sex 
discrimination, that legislation imposing a physical test that could more easily be met by most 
men would be vulnerable to attack as sex discrimination. Although Hugessen, J.A. suggested 
that such a test would be “qualitatively different” for women than for men, the only way in 
which this makes any sense, in the terms of the judgment as a whole, is if we understand that 
different capacities to succeed in physical tests are elements of sex, such as the capacity for 


pregnancy and the capacity for prostate cancer. 


It is not that Hugessen, J.A. is entirely wrong in his characterization of men and women’s 
biological differences, but rather that the Court was too narrowly focussed on the question of 
biological similarities and differences and not focussed enough on the societally constructed 


hierarchy of inequality between men and women. 
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Whether or not the ground sex works for women is not just an academic point. For adverse 
effects analysis to function effectively for women, it is critical that decision makers not place 
all legislation on an artificial gender-neutral footing, and obscure the adverse effects of 
facially neutral legislation on women by reducing the ground sex to a matter of biological 
difference alone. The legal ground sex must be understood to include the political, social and 
economic consequences of being female. 


Women’s sex equality claims that do not succeed as such are also vulnerable to failing on 
other grounds, even when, as under the Charter, there is an open-ended list of grounds. In 
Thibaudeau, a majority of the Federal Court of Appeal did find that the challenged provision 
of the Income Tax Act violated the equality rights of the “separated custodial parent” based 
on the ground family status.'*” However, this conclusion was overturned on appeal to the 
Supreme Court of Canada which found no discrimination.'”* It is also worthwhile to note that 
in the Federal Court of Appeal, Letourneau J.A., the only judge who specifically addressed 
the question of whether the inclusion/deduction system discriminated based on the ground of 
social condition, found that it did not because in his view there was no evidence that the 
discrimination created by the Income Tax Act was “in any way dictated by the applicant’s 
‘social condition’.”'”° In other words, according to Letourneau, J.A., to prove discrimination 
based on social condition, Suzanne Thibaudeau would have had to show that her social 
condition, as a divorced single mother receiving child support payments, was the cause of the 
discrimination of which she complained. This adds to our scepticism about whether merely 
adding the ground social condition to the CHRA would make a difference to the outcome of 
a case such as this. 


There is a pattern in the case law of decision makers requiring that the affected group include 
no members of any other group—which is another way of analyzing what the Federal Court 
of Appeal did in Thibaudeau—making it difficult, if not impossible, for women to get any 
assistance in using human rights legislation to address issues of economic inequality, whether 
those issues arise in the context of services, accommodation or employment. 


The following examples related to women’s access to employment benefits are illustrative. 
They also show that the logic on which Thibaudeau rests is not confined to Charter 
jurisprudence. The same logic has infected statutory human rights jurisprudence and, 
therefore, warrants serious attention in this review of the CHRA. 


Saskatchewan Teachers’ Superannuation Comm. v. Anderson'”® is a case about women and 
pensions. The complaint concerned a refusal by the Saskatchewan Teachers’ Superannuation 
Commission (STSC) to allow the complainants Sharon Lee Anderson and Signe J. Mossman 
to buy back contributory service to replace lost entitlement because of pregnancy. Anderson 
and Mossman were teachers who became pregnant in the 1950s and 1960s. Before 1976, 
their school boards did not provide maternity leaves and required women to resign when they 
became pregnant. 


Some years later, Anderson and Mossman applied to the STSC to purchase one year’s 
contributory pension benefits. Both women were due to retire with just under 30 years of 
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service. Their failure to accumulate 30 years of service was due to lost seniority and benefits 
at the time of their pregnancies. The STSC refused the application because under the 
governing statute, members were only allowed to purchase contributory service to replace 
time taken for leaves approved by a school board. However, board-approved leaves did not 
come into being until 1976. Since neither woman took an approved leave, there being no 
approved leaves for maternity at the time, they were refused permission to purchase the extra 
service. They complained that the STSC policy constituted sex discrimination. 


Ultimately, their case was heard by the Saskatchewan Court of Appeal. In dissent, Jackson, 
J.A. found that there was sex discrimination. Applying Supreme Court of Canada doctrine on 
adverse effect discrimination, Jackson, J.A. ruled that the effect of the policy was to say “no 
women who took maternity leaves prior to January 1, 1976, are entitled to buy back the leave 
period for pension purposes.”'*' Jackson, J.A. reasoned that the complainants were denied a 
benefit because they were pregnant and needed to take time off work. This denial had a 
disproportionate effect on women because the very fact of pregnancy necessitates taking an 
absence from teaching. They were discriminated against vis-a-vis men who did not have the 
same physical need. The STSC policy then built on that discrimination by offering the 
buyback option only to those with approved leaves when the opportunity for women to 
obtain approval for maternity leave did not exist. Jackson, J.A. concluded that, “[t]heir 
disadvantage, at its essence, stems from being women.” 


Although Jackson, J.A. made a finding of sex discrimination, the majority disagreed. The 
majority reconfigured the comparison that the complainants sought to make between those 
who needed maternity leave and those who did not, such that the situation was rendered 
gender neutral and therefore devoid of sex discrimination. In the view of Gerwing, J.A., 
writing for the majority, the legislation distinguished between parents who took time off to 
care for their new children before the inception of board-approved leaves in 1976 and all 
other teachers.'*’ Gerwing, J.A. characterized the fact that only women can become pregnant 
as “beside the point,” * and reasoned that “[m]en who took parental leave before Board- 
approved leaves were instituted have also been denied the option to buy back lost pension 
benefits.”'*> The majority concluded that the legislation really drew a distinction, not based 
on sex, “but on time; that is when the absence took place in relation to the enactment of the 
provision to permit pension benefits in situations where there had not been a Board-approved 


leave 99136 


In Dumont-Ferlatte v. Canada (Employment and Immigration Comm. )'°" a federal human 


rights tribunal reasoned similarly that it was not discriminatory to penalize women who were 
away from work on maternity leave provided that other non-pregnant employees were also 
subject to penalty for absence. In this case, a sex discrimination complaint was brought in 
respect of a collective agreement provision that prevented a woman absent from work on 
maternity leave from earning her annual leave, sick leave credits and other benefits. The rule 
at issue was that if an employee worked less than 10 days in a calendar month, entitlement to 
these benefits ceased. On its face, the rule was gender neutral. 
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It was argued on behalf of the complainant that, although the rule was facially neutral, it 
discriminated against women by penalizing them for taking maternity leave.'** However, the 
Tribunal held that the provision was not discriminatory because it applied to all leaves 
without pay. Explicitly invoking the reasoning of Hugessen, J.A. in Thibaudeau,” the 
Tribunal said: “With all due respect for the opposite view, it is not sufficient here to compare 
the situation of a pregnant woman with that of a man who will never be pregnant.”!*° 


The Tribunal went on to say that, based on Thibaudeau: “ It is therefore necessary also to 
examine the effects of the rule and ask oneself whether a pregnant woman...is treated any 
differently than others to whom the same rule applies when they take similar kinds of 
leave.””"*! 


The Tribunal concluded that all employees on unpaid leaves were treated the same and 
therefore there was no discrimination based on sex. 


It is ironic that in pregnancy cases such as Saskatchewan Teachers and Dumont-Ferlatte, 
even on a strictly biological approach to the ground sex, the decision makers could have 
found sex discrimination. The fact that they did not, and instead placed pregnant women in a 
group with other non-pregnant persons, suggests that the message of the Supreme Court of 
Canada in Brooks, to the effect that women should not be penalized because of their 
childbearing capacity, has not taken hold in the jurisprudence. Moreover, it would be a 
mistake to think that the obstacle represented by these cases relates only to pregnancy. The 
underlying problem is a lack of recognition that protections against sex discrimination are 
intended to remove barriers disproportionately experienced by women as a group. 


Notwithstanding extensive talk in the cases about the applicability of adverse effects analysis, 
too often decision makers are actually still only focussed on the question of whether there is 
direct discrimination, and they have great difficulty getting beyond that. 


Meiorin in the British Columbia Court of Appeal, Thibaudeau in the Federal Court of 
Appeal, Saskatchewan Teachers and Dumont-Ferlatte are all examples of women’s 
complaints of sex discrimination being individualized and neutralized to the point that the 
impact On women as a group becomes invisible. The logic underlying these cases is this: as 
long as there are some men in the group, and everyone in the group is treated as though they 
were male, it cannot be sex discrimination. Until this formal equality logic is displaced, 
women will not receive the full benefit and protection of human rights protections. 


4. CONCLUSION AND RECOMMENDATIONS 


Since its introduction 25 years ago, human rights law has evolved significantly. Among the 
central jurisprudential developments are the recognition of adverse effect discrimination and 
the movement away from highly mechanical, individualistic modes of legal reasoning such as 


that ee resulted in the defeat of women’s sex equality claims under the Canadian Bill of 
Rights. . 


Notwithstanding these positive developments, cases show that the mind set some courts and 
tribunals bring to the task of applying human rights guarantees makes it unlikely they can be 
effective tools for dismantling entrenched patterns of social and economic disadvantage 
experienced by women. There is a disturbing tendency for adjudicators to discount 
discrimination complained of by women unless it is shown that a respondent is treating 
individual women differently from individual men. And there is resistance to inferring 
different treatment from evidence of adverse effects experienced by women. The result is that 
women are being blocked in their efforts to use human rights protections to address 
conditions of social and economic inequality. Simultaneously, the ability of human rights 
legislation to meet the needs of women is undermined. 


A major objective of this review should be to forge the CHRA into a tool that can more 
effectively address the material inequality of women. We have considered as one policy 
option the idea of adding a new ground to the CHRA, a ground called “social condition.” 
Based on the Quebec experience, our assessment is that social condition is likely to be 
interpreted narrowly, as providing a right to have one’s status as a recipient of social 
assistance, or a person with low income, ignored by employers and service providers. In our 
view, the addition of social condition, by itself, is an unsatisfactory response to central 
difficulties women confront in cases where they challenge rules and policies that maintain or 
reinforce their economic inequality. What is needed is a reframing of the CHRA, a reframing 
that reflects the transition from formal equality to substantive equality thinking that is 
occurring in Canadian human rights jurisprudence, and a reframing that both incorporates 
into the CHRA the positive jurisprudential developments of the last 20 years and seeks to 
overcome known problems occurring in the application of substantive equality precepts. 


In general, the current CHRA is a formal equality document. It is individually focussed and 
assumes that equality can be achieved if public and private actors refrain from negative 
conduct and treat individuals the same, with some specified exceptions. In 1999, this vision is 
both unpersuasive and out of date. It is time for the CHRA to reflect both current knowledge 


and Canada’s international human rights commitments. 


Thinking about reframing human rights legislation for a new century is a big project. In the 
time and space available here, we can only sketch quickly principal elements that need to be 
dealt with. We make suggestions for new language, in all modesty, not because we believe 
we have devised the way to reconfigure the language of the Act but in the hope that our 
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attempts will spark discussion among the many women in Canada who care about this most 
basic equality tool, the CHRA. 


There are a number of areas in which constructive changes could be made. 
The Right of Women to Substantive Equality 


Nowhere is it recognized in the CHRA that the Act is intended to promote the substantive 
equality of women. Although the Supreme Court of Canada has explicitly recognized that 
women are a disadvantaged group in Canadian society and that a key purpose of human 
rights legislation is to eliminate this disadvantage, the current CHRA expresses no 
acknowledgement that women, as a group, are a central concern of the legislation, no 
recognition that women are disadvantaged and no normative commitment to women’s 
substantive equality. 


Instead, the Act gives an opposite message. 


The purpose clause refers to equality of opportunity for individuals and fails to specify an 
intention to address patterns of inequality experienced by disadvantaged groups. Section 2 
states: 


The purpose of this Act is to extend the laws in Canada and to give effect, 
within the purview of matters coming within the legislative authority of 
Parliament, to the principle that all individuals should have an opportunity 
equal with other individuals to make for themselves the lives that they are able 
and wish to have and to have their needs accommodated, consistent with their 
duties and obligations as members of society, without being hindered in or 
prevented from doing so by discriminatory practices based on race, national or 
ethnic origin, colour, religion, age, sex, sexual orientation, marital status, 
family status, disability or conviction for an offence for which a pardon has 
been granted. 


Also, the grounds in the CHRA, such as sex, are worded neutrally. This gives no clue that 
sex inequality is a persistent problem for women as a group, and rarely a problem for men. 


The central prohibitory sections of the CHRA dealing with employment, services, 
harassment, membership in trade unions and professional associations, reinforce the idea that 
discrimination is an experience of individuals, without group dimensions. A majority of the 
sections (ss. 5 through 14) which define discriminatory practices state that it is a 
discriminatory practice to deny an opportunity to any individual or to differentiate adversely 
in relation to any individual.'” 


Reference to a class of individuals appears in s. 10, which states that it is a discriminatory 
practice for an employer or a union to pursue a policy, or enter into an agreement, that 
deprives an individual or class of individuals of any opportunity because of a prohibited 
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ground of discrimination. The possibility of a group or class being affected by a 
discriminatory practice is acknowledged here, but only, we note, with respect to employment. 


No such provision deals with discrimination against a class of individuals with respect to 
harassment, a service or tenancy. 


Further, there is a problem inherent in s. 10 being a separate section from the general 
employment section, because this implies that complaints made by individuals about incidents 
of discrimination under s. 7 have no group dimensions and that one can draw a bright line 
between individual and class complaints. This is a problematic message; many complaints can 
only be accurately analyzed when the status and conditions of the group to which the 
complainant belongs are taken into account. Many individual complaints have implications for 
a whole group. Every woman’s complaint has group dimensions. 


Unfortunately, s. 10 does not counteract the overwhelmingly individualistic focus of the Act. 
Indeed, it seems to reinforce the message that individual treatment is principally what the Act 
is about. 


Judicial endorsement of the idea that anti-discrimination provisions and constitutional equality 
rights guarantees should address the actual disadvantages of historically disadvantaged 
groups, such as women, is relatively new, but central to women’s advancement. Now the 
CHRA needs to reflect this fundamental principle. We note that in B.C.’s new Human Rights 
Code, one stated goal of the legislation is: “to identify and eliminate the persistent patterns of 
inequality associated with discrimination prohibited by this Code.” 


It is essential that a revised CHRA: 


e expressly state that a purpose of the Act is to identify and eliminate political, social and 
economic disadvantages experienced by historically disadvantaged groups;'*” 


e specifically name women as a group that experiences persistent disadvantage; and 


e specifically name Aboriginal people, people of colour and persons with disabilities in a 
non-exclusive list of groups that are historically disadvantaged. 


Naming women, Aboriginal people, people of colour and persons with disabilities is crucial to 
giving the Act a substantive equality focus. It is also essential to include a list of ¥ 
disadvantaged groups to ensure the category “women” is understood to include Aboriginal 
women, women of colour, women with disabilities and other groups of women. 


By recommending that women be named specifically in the CHRA, we should not be 
understood to be advocating that other disadvantaged groups, in particular, Aboriginal . 
people, people of colour and persons with disabilities should not be named in a similar fashion 
and for similar reasons. Indeed, we believe they should be. A number of the following 
recommendations could easily be broadened to name and include other historically 
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disadvantaged groups. The focus in this paper, however, is on women and women’s 
inequality problems. 


In addition to specifically naming women, a revised CHRA should: 


e eliminate the separation of individual and class complaints as they are currently separated 
in ss. 7 and 10; 


e ensure that each section dealing with employment or services, etc. recognizes the group 
dimensions of complaints made by members of disadvantaged groups; and 


e ensure that each section dealing with employment or services, etc. prohibits any practice 
which has the effect of maintaining, reinforcing or exacerbating the disadvantage of an 
historically disadvantaged group. 


Overlapping and Multiple Forms of Discrimination Experienced by Women 


In addition to the fact that the grounds are stated neutrally, which gives a distorted picture of 
the problem that human rights legislation is intended to address, grounds are listed as though 
each were neatly distinct. 


Although the CHRA was amended recently to include a new s. 3.1, clarifying that a 
discriminatory practice can be based on the effect of a combination of prohibited grounds, it 
is not clear that this, by itself, will encourage investigators and adjudicators to perceive the 
particularities of discrimination experienced by, for example, Aboriginal women, black 
women, women with disabilities, lesbians and single mothers, and dissuade them from 
rejecting claims that do not fit neatly into just one ground.'*° 


This is a hard problem to solve through statutory language. However, it is a fundamental 
issue because, as we noted earlier, if grounds are not read together, the claims of the most 
disadvantaged women disappear. 


The statement about intersectionality in s. 3.1 is very abstract. A statement that can be readily 
understood by women who are potential complainants, by investigators and adjudicators is 
needed. 


A revised CHRA should therefore, in our view, specifically state that a purpose of the Act is 
to address those forms of discrimination that all too easily disappear from view because of 
the compartmentalization of grounds, that is, the overlapping forms of discrimination 
experienced by Aboriginal women, women of colour, immigrant women, women with 
disabilities, lesbians, single mothers and older women. 
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Adverse Effect Discrimination 


The CHRA is mainly silent on the question of adverse effect discrimination. Section 7 
prohibits discriminating directly or indirectly with respect to employment. This is the only 
reference and it is not adequate. It is clear from the cases that the concept of adverse effect 
discrimination applies throughout the Act, and is not restricted to employment. The concept 
of adverse effect discrimination has developed, and is well established, in the case law. 


Nonetheless, as we have noted, there are significant problems outstanding in the application 
of adverse effects analysis and it is, for women, a crucial matter to their advancement. In this 
review, we believe it is essential that the Act be amended to confirm the centrality of adverse 


effects analysis to human rights law and to ward off problems that are identifiable in the case 
law. 


We recommend that the revised Act explicitly state that: 


The discrimination which the CHRA is intended to prevent includes the adverse effects 
experienced by women through the operation of facially neutral rules, policies and practices, 
which maintain or exacerbate their pre-existing disadvantage. 


And further: 

It is not a defence to a claim of adverse effect discrimination brought by women to show that: 
a) some men are affected negatively by the impugned rule of policy; or 

b) the impugned rule or policy is not the sole cause of the inequality complained of. 
Affirmative Responses to Discrimination 


As we have noted, the general structure of the CHRA posits that compliance with the Act 
will be achieved if employers, service providers and others refrain from engaging in és 
discriminatory practices. The notion that equality is created by not engaging in discriminatory 
conduct is a partial truth. Moving toward equality requires taking positive steps to identify 
and address the various forms of entrenched disadvantage experienced by women, and 
particular groups of women, in Canada. Refraining from discriminatory conduct that further 
worsens the situation of women and others is important, but that alone will not alter the 


status quo of women’s inequality. 


Section 16(1) of the CHRA does provide for special programs, stating that it is not a 
discriminatory practice for a person to carry out a special program designed to prevent, 
reduce or eliminate disadvantages experienced by a disadvantaged group with respect to 
employment, services or accommodation. 
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However, the fact that a s. 16(1) program is characterized as “special” reinforces the message 
that the main goal of the legislation is to ensure that public and private actors do not engage 
in discriminatory acts. The general rule is: refrain from discriminatory conduct. The exception 
to the rule is: take positive steps to reduce or eliminate disadvantage. A “special program” 
can be established voluntarily, in order to go further than the Act generally requires. 


This structure, and the relationship of the prohibition sections and the special programs 
section, conveys the message that the general obligation is a negative one. It is an obligation 
not to depart from the norm of identical treatment without regard to sex, race or other listed 
grounds. 


Instead, the revised CHRA should endorse the view that everyone to whom the Act applies 
has a responsibility to take positive steps to promote equality. 


The Right of Women to Substantive Equality Includes Full Social and Economic 
Equality 


The CHRA is silent on the question of the social and economic inequality of women. Perhaps 
the drafters believed that nothing specific need be said. However, the pull of formal equality 
is still so strong that the meaning of equality can be eviscerated, even after courts have 
repudiated direct and intentional discrimination as defining, and have embraced the notion 
that the major focus for human rights and equality rights law must be the elimination of the 
disadvantage of women and other historically disadvantaged groups. When the concept is 
eviscerated, it is the guts of the inequality problem that are cast aside, that is, the social and 
economic inequalities that are key manifestations of entrenched and long-standing 
discrimination based on sex, race and disability. 


There is no question that the commitment of the conceivers of human rights legislation, of 
federal legislators in 1976 and now, and of Canada as a signatory to international human 
rights treaties is de facto, not merely de jure equality for women. There is controversy, 
reflected in the case law, about the relationship of tribunals and courts to governments as 
allocators of resources. We note, however, that the ICESCR Committee has stated, in its 
general comment on the domestic application of treaty rights, that the ICESCR’s guarantees 
of equality between women and men, and of non-discrimination with respect to economic, 
social and cultural rights are rights capable of immediate implementation and of judicial 
treatment. 


Further, the ICESCR Committee has specifically repudiated an approach to human rights 
which presumes that social and economic rights are not enforceable and, specifically, that 


social and economic rights dimensions of equality are not enforceable. The Committee has 
stated: 


[I]n relation to civil and political rights, it is generally taken for granted that 
judicial remedies for violations are essential. Regrettably, the contrary 
presumption is too often made in relation to economic, social and cultural 
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rights. This discrepancy is not warranted either by the nature of the rights or 
by the relevant Covenant provisions. The Committee has already made clear 
that it considers many of the provisions in the Covenant to be capable of 
immediate implementation. 


Thus in General Comment No. 3 [the Committee] cited, by way of example: 
articles 3 [equality between men and women], [and] 7(a)(i) [equal pay for 
work of equal value]... [T]here is no Covenant right which could not, in the 
great majority of systems, be considered to possess at least some significant 
justifiable dimensions. It is sometimes suggested that matters involving the 
allocation of resources should be left to the political authorities rather than the 
courts. While the respective competences of the different branches of 
government must be respected, it is appropriate to acknowledge that courts 
are generally already involved in a considerable range of matters which have 
important resource implications. The adoption of a rigid classification of 
economic, social and cultural rights which puts them, by definition, beyond the 
reach of the courts would thus be arbitrary and incompatible with the principle 
that the two sets of human rights'*’ are indivisible and interdependent. It 
would also drastically curtail the capacity of the courts to protect the rights of 
the most vulnerable and disadvantaged groups in society.'*® 


The Committee concluded General Comment No. 9 by saying: “Guarantees of equality and 
non-discrimination should be interpreted, to the greatest extent possible, in ways which 
facilitate the full protection of economic, social and cultural rights.”!” 


The CHRA must be able to play a key role in ensuring that economic benefits and 
opportunities are distributed in the society in a way that redresses the long-standing social 
and economic disadvantage of women, Aboriginal peoples, people of colour and people with 
disabilities. It is essential for Parliament to make its intention in this connection explicit in the 
CHRA. 


The Ground Social Condition 

Were these recommendations to be implemented, it is our view that social condition could be 
added as a ground, without fear of it playing a negative role, by diminishing the is 
understanding of the Act’s intention and capacity to provide a forum for challenging policies 
and practices which maintain the poverty and economic inequality that result from entrenched 
and historical discrimination based on sex, race and disability. 


It must be clear that those who are disadvantaged economically and socially are the intended 
beneficiaries of this ground. 


Summary of Recommendations 


A revised CHRA should: 
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specifically name women; 
specifically name women as a group that experiences persistent disadvantage; 


expressly state that a purpose of the Act is to identify and eliminate political, legal, 
economic and social disadvantages experienced by women; 


eliminate the separation of individual and class complaints as they are currently separated 
in ss. 7 and 10; 


ensure that each section dealing with employment or services, etc. recognizes the group 
dimensions of complaints made by members of disadvantaged groups; 


ensure that each section dealing with employment or services prohibits any practice which 
has the effect of maintaining, reinforcing or exacerbating the disadvantage of an 
historically disadvantaged group; 


specifically state that a purpose of the Act is to address those forms of discrimination that 
all too easily disappear from view because of the compartmentalization of grounds, that 
is, the overlapping forms of discrimination experienced by groups such as Aboriginal 
women, women of colour, women with disabilities, lesbians, single mothers and older 
women; 


specifically state that: 

- the discrimination the CHRA is intended to prevent includes the adverse effects 
experienced by women through the operation of facially neutral rules, policies and 
practices which maintain or exacerbate their pre-existing disadvantage, 

- itis not a defence to a claim of adverse effect discrimination brought by women to 
show that: 

- some men are affected negatively by the impugned rule or policy, or 
- the impugned rule or policy is not the sole cause of the inequality complained of; 


endorse the view that everyone to whom the Act applies has a responsibility to take 
positive steps to promote equality; 


state explicitly that a purpose of the CHRA is to ensure that economic benefits and 
opportunities are distributed in the society in a way that redresses the long-standing social 
and economic disadvantage of women, Aboriginal peoples, people of colour and people 
with disabilities; and 


if the previous recommendations are implemented, add the ground social condition and 


ensure those who are economically and socially disadvantaged will be the beneficiaries of 
this protection. 
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Covenant on Economic, Social and Cultural Rights, Geneva, November 16, 1998. See also, National 
Association of Women and the Law, supra note 20. 


6 Concluding Observations, supra note 21 para. 51. 

7 Concluding Observations, ibid. para. 53. 

8 See Shelagh Day. Forthcoming. “Canada’s Human Rights System: Thirty Years Later.” In the 
proceedings of the Conference on Equal Opportunity Law in International and Comparative 


Perspective, Hong Kong, 1998. 


?° Bill S-11, An Act to amend the Canadian Human Rights Act in order to add social condition as a 
prohibited ground of discrimination, \st Sess., 36th Parl., 1997-98. 


°° Charter of Human Rights and Freedom, R.S.Q. 1977, ¢. C-12. 
*! Supra note 29. 


* Bill C-98, An Act to amend the Canada Evidence Act and the Criminal Code in respect of persons 
with disabilities, to amend the Canadian Human Rights Act in respect of persons with disabilities 
and other matters and to make consequential amendments to other Acts, 2nd Sess., 35th Parl., 1997. 


* Erminie Cohen and Angela Petten. 1997. Sounding the Alarm: Poverty in Canada. Ottawa. 
* Tbid. at xiii. 
* Tbid. 


°° The Honourable Erminie J. Cohen, Canada. Debates of the Senate, Second Reading of Bill S-11, 1st 
Sess., 36th Parl., (February 17, 1998). 


*’ Michelle Fardeau-Ramsay, Q.C., Chief Commissioner, Canadian Human Rights Commission, 
Canada. Senate. Standing Committee on Legal and Constitutional Affairs, Proceedings of the 


Standing Senate Committee on Legal and Constitutional Affairs, \st Sess., 36th Parl., (May 27, 
1998). 


167 


5p Fred Robertson, Board Member, National Anti-Poverty Organization, Canada. Senate. Standing 
Committee on Legal and Constitutional Affairs, Proceedings of the Standing Senate Committee on 
Legal and Constitutional Affairs, \st Sess., 36th Parl., (May 27, 1998). 


*? See Martha Jackman, Professor of Law, Canada. Senate. Standing Committee on Legal and 
Constitutional Affairs, Proceedings of the Standing Senate Committee on Legal and Constitutional 
Affairs, 1st Sess., 36th Parl., (May 7, 1998). 


* Senator Grafstein, Canada. Senate. Standing Committee on Legal and Constitutional Affairs, 


Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, \st Sess., 36th 
Parl., (June 4, 1998). 


*! (1996), 29 C.H.R.R. D/79 (Que. Trib.). 


* See also Veronneau v. Bessette, C.P. 750-32-001640-78, 1979 (Que. Trib.). In this case it was held 
that a women who was divorcee and a welfare recipient had been refused accommodation, based on 
her civil status as a divorced woman and on her “social condition” as a welfare recipient, contrary to 
the Quebec Charter. 


*? (1993), 20 C.H.R.R. D/349 (Que. Trib.). 

* Ibid. at D/356. 

* Ibid. at D/355. 

“© Whittom v. Québec (Comm. des droits de la personne ) (1997), 29 C.H.R.R. D/1 (Que. C.A.). 
* Supra note 43 at D/355. 


*8 A tribunal held that Patrick Larente had been discriminated against on the basis of “social 
condition” (Québec (Comm. des droits de la personne) v. Gauthier (1993), 19 C.H.R.R. D/312 (Que. 
Trib.) ). At issue was the respondent’s acknowledged policy of denying accommodation to all welfare 
recipients irrespective of their ability to pay monthly rent. 


In the Gauthier decision the Tribunal notes that expert evidence showed that as a welfare recipient the 
complainant’s annual income was well below the poverty level established by Statistics Canada; in a 
society where people are judged on the basis of their employment welfare recipients are frequently set 
apart because they are not employed; and as a group welfare recipients have less education than the 


general population. 


The Tribunal held that Isabelle Leroux was discriminated against because of her social condition when 
she was refused the rental of a new suite (Québec (Comm. des droits de la personne) v. J.M. 
Brouillette Inc. (1994), 23 C.H.R.R. D/495 (Que. Trib.). The Tribunal found as fact that the 
respondent refused to rent the new suite to the complainant because she was receiving social 
assistance, and not for purely economic reasons as the owner argued. The complainant was a 19-vear 
old woman, receiving social assistance, jobless and the head of a single-parent family. 


168 


Regard may also be had to Québec (Comm. des droits de la personne) v. Briand ( May 6, 1997), 
Quebec 200-53-000003-967, (Que Trib.). In 1996, Ms. Guay was a welfare recipient and a single 
mother with two young children. The family lived in a rented apartment. She was not employed, but 
was planning to go back to school and wanted, therefore, to move into a bigger apartment. She found 
an affordable apartment and went to look at it. She told the owner, Mr. Briand, that she was interested 
in the apartment, but that she wanted to find out about the local school and Hydro-Quebec fees. 


She revisited the apartment with a friend. After the visit, she informed the owner that she wanted to 
rent the apartment. She gave the owner requested information and made it clear to him that she had 
children, that she was getting ready to return to school, that she was unemployed and that she was a 
welfare recipient. The owner wanted to talk with both the manager of her building and the owner, but 
was not given the name of the owner by the building office when he called. 


The next day the owner called Ms. Guay and told her that he wouldn’t rent her the apartment. He 
feared that she didn’t have the means to pay the rent, which, according to his calculations was 
“more than 50% of her income.” Ms. Guay argued that the rent was only $50 more than for her 
present apartment and suggested that he should call her building manager to confirm that she always 
paid her rent. When she checked with the manager, Mr. Briand had not been in contact. 


Later the owner offered her another apartment, smaller and with lower rent, which she wasn’t 
interested in. He then suggested that he may rent her the original apartment if she provided him with a 
co-signer. However, Ms. Guay was concerned that her social welfare could be jeopardized if it looked 
as if she was living with another person. 


The owner contended that the refusal was solely based on financial considerations and that Ms. Guay 
was offered the apartment with a co-signer but had refused. The Tribunal found that the refusal by 
Mr. Briand to rent the apartment to Ms. Guay was based at least partly on her social condition, 
contrary to the Quebec Charter. 


And another recent tenancy case involved an allegation of discrimination by landlord against a woman 
who was unemployed with her second child and her spouse who was in receipt of unemployment 
insurance Québec (Comm. des droits de la personne) v. Tremblay (13 April 1999), Québec 200-53- 
000014-998 (Que. Trib.). The complaint was unsuccessful only because the tribunal found that the 
allegations had not been proven. 


* (1997), 29 C.HLR.R. D/246 (Que. Trib). 


* Interestingly, this case was not taken forward by the Quebec Human Rights Commission, but rather 
the complainant decided to proceed with the case even though the Commission had decided not to do 
so. This information was received from Commission counsel Beatrice Vizkelety, telephone 
conversation August 4, 1999. The Commission intends to intervene in the appeal in support of Mr. 
Lambert. 


*' D’Aoust v. Valliéres (1993), 19 C.H.R.R. D/322 (Que. Trib). 
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* There have also been a number of cases in which complainants have been unsuccessful in 

persuading decision makers that they have experienced social condition discrimination. Some cases 
have failed because the decision maker was not satisfied by the evidence adduced in support of the 
complainant’s allegations. Others have failed because the decision maker was not satisfied that the 


allegations amounted to discrimination based on the ground social condition. Some examples will 
suffice. 


Tribunals and courts have held that a refusal to hire a person because of his or her criminal record 
does not fall within the meaning of the ground social condition. (Mercier v. Beauport (Ville) (1982), 3 


C.H.R.R. D/648 (Que. P.C.); Québec (Comm. des droits de la personne) v. Montréal (Ville) (1982), 
4 C.H.R.R. D/1444 (Que. S.C.). 


A tribunal dismissed a complaint of harassment brought by Joan Skelly, a nurse, against David 
O’Hashi, a doctor whom she assisted along with other doctors in a hospital (Québec (Comm. des 
droits de la personne) v. O’Hashi (1996), 31 C.H.R.R. D/474 (Que. Trib.) ). The tribunal found that 
the complainant and the respondent, two professionals working in the health care field, had 
substantially the same social condition and, therefore, that it was not possible to conclude that the 
complainant suffered harassment as a result of her social condition. 


In another case, Denyse Lévesque alleged social condition discrimination because she was denied 
welfare while she was enrolled in school. (Lévesque v. Québec (A.G.), [1988] R.J.Q. 223 (Que. 
C.A.)). Her appeal was rejected by the Superior Court and by the Court of Appeal. Ms. Lévesque was 
considered a single person under Article 7 of the Social Welfare Law which states that a single person, 
who attends an educational institution full time, is not eligible for welfare, unless she finds herself in a 
situation, which is dangerous to her health or there is a risk of complete destitution. The Court of 
Appeal reasoned that although being student may in certain circumstances be considered as a “social | 
condition” under s. 10 of the Quebec Charter, in the context of s. 7 of the Social Welfare Law, being a 
full time student at college or university level is not a social condition. 


In the case of Québec (Comm. des droits de la personne) v. Clinique Dentaire Forcier (October 27, 
1998) Drummond 405-53-000001-983 (Que. Trib.), Jeannine Guittard complained that her dentist had 
discriminated against her when he refused her request for dental services, referring her to the hospital 
for dental services instead, and made prejudicial statements about welfare recipients having bad mouth 
hygiene and missing their appointments. The tribunal found that the refusal of service was based on 
the best interest of the patient and her health, not her social condition. The tribunal found further that 
the comments about welfare recipients, while offensive to Ms. Guittard, did not constitute 
discrimination based on social condition because they were not directed toward her, but rather 
concerned other of the dentist’s patients. The analysis in this decision, if it were adopted more widely 
would restrict the use of the ground social condition to challenge poor-bashing, requiring as it does 
that the prejudicial statements about welfare recipients must be specifically directed to the individual 


complainant. 


The Quebec Charter includes an express right to a fair hearing in legal matters in Article 23. However, 
family law matters are usually heard in camera and publication of the findings is not permitted, 
subject to the discretion of the court. In the family law case of Vaillancourt v. Stromei ( June 18, 
1991) Montréal 500-04-000378-910 (Que. S.C.), Marie-Josée Stromei, whose husband was a judge, 
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was concerned that her husband’s colleagues would hear the case and without a public hearing she 
would not receive a fair hearing. Referring inter alia to Article 10 of the Quebec Charter, Ms. Stromei 
sought a declaration that where one of the parties is a Supreme Court judge, the process should be 
made public and publication should be allowed. The application was refused. The Court reasoned that 
acceding to the complainant’s request based solely on the fact that her husband is a judge would 
amount to depriving a class of citizens of the benefit of in camera hearings and would completely go 
against the principles in Article 10 of the Charter including the right to be treated equally based on 
civil status and social condition. The analysis in this case gives one pause because the logic of it is that 
it is discriminatory to treat a person, in this case a judge, differently because of his privileged social 
position. 


*3 This observation is based on information provided by a representative of Action Travail des 
Femmes, a Montreal women’s organization, regarding the experiences of women they assist. 


4 In Comm. des droits de la personne v. Le centre hospitalier St-Vincent de Paul de Sherbrooke, (7 
September 1978) C.S. St-Frangois 450-05-000856-78 (Que. Trib.), cited in Johnson v. Québec 
(Comm. des affaires sociales), [1984] C.A. 61 at 69; and cited by the Tribunal in Whittom, supra 
note 43 at D/353. 

°° Supra note 48. 

%6 Ibid. at D/318 and cited by the Tribunal in Whittom, supra note 43 at D/353. 

*’ Quotation and decisions cited by the Tribunal in Whittom, ibid. at D/354. 

°8 Supra note 48. 


» Ibid. at 8. 


® See Québec (Comm. des droits de la personne) v. O’Hashi and Vaillancourt v. Stromei, supra 
note 52. 


‘! This analysis of the elements of formal and substantive equality was developed by Gwen Brodsky in 
“The Transformation of Canadian Equality Rights Law.” Unpublished doctoral dissertation, York 
University, May 1999 at 107-108 and 129-130. 


® Canadian National Railway Co. v. Canada (Human Rights Commission) (1987), 8 C.H.R.R. 
D/4210 (S.C.C.); Brooks v. Canada Safeway Ltd. (1989), 10 C.H.R.R. D/6183 (S.C.C.) and Janzen, 
supra note 5. These cases do not all involve complaints filed under the CHRA. However, the 
principles we discuss here have been applied in the interpretation of all Canadian human rights laws. 
® Tbid. 

" Ibid. at D/4211. 


6 Ibid. 
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67 Th: : 
This was the percentage of women in the labour force in the St. Lawrence region who were working 
in blue-collar jobs at the time. 


* Supra note 5. 

© Ibid. at D/6227, para. 44452. 

” Ibid. at D/6227, para. 44451. 

" Tbid. at D/6228, para. 44452. 

” Ibid. at D/6232, para. 44460. 

® Supra note 62. 

™ Ibid. at D/6195-6. 

” Weatherall v. Canada (Attorney General), [1993] 2 S.C.R. 872. 
”® Ibid. at 877. 


” An example of this is Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554. In this case, a 
majority of the Supreme Court of Canada dealt with the grounds sexual orientation and family status 
as though they were watertight compartments. The Court decided that Brian Mossop was not 
discriminated against on the ground of family status when he was denied the right to take bereavement 
leave to attend the funeral of his partner’s father. As a gay man, Mr. Mossop was considered not to 
have a family status. The Court decided that he was discriminated against because of his sexual 
orientation, and since sexual orientation was not a prohibited ground in the CHRA at the time, Mr. 
Mossop lost. 


78 See for example, Blake v. Ontario (Ministry of Correctional Services) (1984), 5 C.H.R.R. D/2417 
(Ont. Bd. Ingq.). In this case, Rosetta Blake alleged that she was discriminated against when applying 
for a job as a correctional officer because she was a black, 50-year old woman. It is not clear from the 
adjudicator’s decision that the particular combination of her race, sex and age, and the nature of the 
resistance to employing her that Ms. Blake might encounter, was fully canvassed by the adjudicator or 
the Ontario Human Rights Commission as Ms. Blake’s representative. 


? Ibid. 


80 Nitya Iyer. 1993. “Disappearing Women: Racial Minority Women in Human Rights Cases.” 
Canadian Journal of Women and the Law. 6: 25. 


8! Nitya Iyer. 1996. “Charter Litigating for Race Equality.”A paper prepared for the Court Challenges 
Program, February |, at 12. 


Liz 


82 (1993), 119 N.S.R. (2d) 91. (C.A.). 
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* Supra note 82 at 99. 
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*! Ontario (Human Rights Commission) and O’Malley v. Simpsons Sears, [1985] 2 S.C.R. 536 
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* Ibid. at 551. 
3 hid. at 555. 


** Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B 
to the Canada Act 1982 (U.K.), 1982, c.11. 


11989] 1 S.C.R. 143. 
© Thid. at 165 and 174. 


*7 In McKinney v. University of Guelph, [1990] 3 S.C.R. 229 at 279, La Forest J., writing for the 
majority, acknowledged that s. 15 protects against adverse effect discrimination. He stated that, “not 
only does the Charter protect from direct or intentional discrimination, it also protects from adverse 
impact discrimination.” The same acknowledgement was made in Symes v. Canada, [1993] 4 S.C.R. 
695 at 755 by Iacobucci J. who stated that “‘it is clear that a law may be discriminatory even if it is not 


directly or expressly discriminatory. In other words, adverse effects discrimination is comprehended 
by s. 15(1).” 


** Supra at note 85 para. 80. 


* Canadian Odeon Theatres v. Huck (1986), 6 C.H.R.R. D/2682 (Sask. C.A.). 
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It must be noted, however, that the concept of accommodation places its own internal limitations on 
positive obligations because what is required is accommodation to the point of undue hardship. For 


commentary on this, see Shelagh Day and Gwen Brodsky. 1996. “The Duty to Accommodate: Who 
Will Benefit?” Canadian Bar Review. 75: 433. 


” Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624. 
13 Tbid. at 678. 
'* Vriend v. Alberta (A.G.), [1998] 1 S.C.R. 493. 
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Vriend.” Constitutional Forum Constitutionnel. 9: 59. 
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1 Ibid. Article 2(e). 
'0 British Columbia (Public Service Employee Relations Comm.) v. B.C.G.E.U (1997), 30 C.H.R.R. 
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appeal heard February 22, 1999 (S.C.C. File No. 26274). 


'! Re British Columbia (Public Service Employee Relations Commission) and B.C.G.E.U. (Meiorin) 
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Court of Canada in the case of British Columbia (Public Service Employee Relations Comm.) v. 
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6 Thibaudeau v. Canada (1994), 114 D.L.R. (4th) 261 (F.C.A.). 


17 Supra note 116 at 275. 
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19 Supra note 116 at 271. 

29 Ibid. at 269. 

21 Ibid. at 271. 


122 «Sex, Tax, and the Charter: A Review of Thibaudeau v. Canada.” 1995. Review of Constitutional 
Studies. 2: 221. 
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ABSTRACT 


Sexual harassment is a common form of gender discrimination experienced by Canadian 
women. This study examines dispositions, remedies, length of time to case resolution and the 
amount of monetary compensation awarded in sexual harassment complaints reported to the 
Canadian Human Rights Commission (CHRC). An analysis of how various factors affect 
these complaint outcomes delineates the advantages and disadvantages of dealing with 


women’s human rights violations using this process. Policy and research recommendations 
are also outlined. 


An analysis of 453 sexual harassment complaints filed by women against both corporate and 
individual respondents between 1978 and 1993 is presented in this report. Of the total 
sample, there are 295 complaints against corporate respondents and 158 against individual 
respondents. Descriptive and multivariate analyses illustrate how the complaints-based model 
is working and identify the factors for predicting various dispositions and remedies. 


Three types of dispositions are available in sexual harassment complaints: formal settlement, 
dismissal or “no further proceedings” (often informal settlements). Complaints against 
corporate respondents are more likely to be formally settled than complaints against 
individual respondents. In general, when the complainant experiences psychological distress 
and when quid pro quo harassment occurs, the complaint is formally settled. Complaints take 
an average of two years to reach a disposition. Formal settlements reached through 
conciliation require the longest time to resolve. Monetary compensation is the most common 
remedy for complaints settled formally or informally. Corporate respondents pay more 
monetary compensation for poisoned environment harassment than quid pro quo harassment. 


The results of this report demonstrate that workplace sexual harassment is a pervasive 
problem for women in Canada. This comprehensive analysis of the CHRC complaint process 
suggests that improvements in time to case resolution and ease of reporting without 
repercussions should be important components of future policy agendas promoting the status 
of women in Canada. 
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EXECUTIVE SUMMARY 


Women’s vulnerability to sexual harassment in the workplace is pervasive and widespread. 
Currently, the Canadian Human Rights Commission (CHRC) follows a complaints-based 
model to protect women from discrimination and harassment at work. This model was 
implemented in the late 1970s to encourage women who experience sexual harassment to file 
formal external complaints against corporations and individuals explicitly engaging in, or 
implicitly allowing, the sexual harassment to occur. This report has four primary goals. 


e Identify the dispositions that result from sexual harassment complaints. 
e Determine the predictors of the length of time to case resolution. 
e Describe the types of remedies used to resolve these complaints. 


e Determine the predicting factors for various dispositions and remedies, including the 
amount of monetary compensation received by a complainant. 


This research examined 453 sexual harassment complaints filed by women against corporate 
and individual respondents between 1978 and 1993. During this period, there were 295 
complaints filed against corporate respondents and 158 complaints against individual 
respondents. Complaints could result in a settlement, a dismissal, or “no further proceedings” 
(including private settlements). 


Disposition of Complaints 
Complaint dispositions differ between corporate and individual respondents. 


e Complaints against corporate respondents are more likely to be formally settled through 
conciliation while a disposition of “no further proceedings” is more likely to occur in 
complaints against individual respondents. 


e About one third of all complaints are dismissed. 


e Several factors increase the probability that a complaint will result in a formal settlement 
imposed by the CHRC: 
- psychological distress experienced by the complainant; 
- evidence of guid pro quo sexual harassment; 
- conciliation; and 
- complaints filed after the Robichaud v. Brennan case which established employer 
liability for sexual harassment complaints. 
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Time to Resolution of Complaint 


Complaints are resolved, on average, two years after they are initially filed. 


For both types of respondents, formal settlements are reached more slowly than 
dismissals or complaints that end in “no further proceedings.” 


Complaints that go through conciliation take the longest to reach a resolution. 


Complaints against corporations with a history of prior allegations, complaints involving 
more than one harasser and complaints against employing organizations with higher 
annual sales also take longer to resolve. 


Remedies for Settled Complaints 


The four most common remedies employed in sexual harassment complaints, settled formally 
and informally, are monetary compensation, a letter of apology, harassment-sensitivity classes 
and the development or amendment of harassment policies in the workplace. 


Monetary compensation is awarded more often against corporate respondents when there 
is a prior history of allegations, in cases of poisoned environment harassment and when 
conciliation occurs. In addition to these last two factors, complaints against individual 
respondents are also more often resolved through monetary compensation when the 
complainant is no longer in the job and when multiple harassers are identified. 


Although letters of apology are more likely to be ordered against individual respondents, 
corporate respondents have been required to provide these more frequently in complaints 
filed between 1990 and 1993. 


Individual respondents who harassed more than one individual and corporations involved 
in poisoned environment harassment are more often ordered to take harassment- 
sensitivity classes. 


Corporate respondents were required to develop policies more often between 1978 and 
1983. This is likely due to the relative “newness” of sexual harassment legislation during 


this period. 


Amount of Monetary Compensation Awarded 


Monetary awards compensate the complainant for lost wages, legal expenses and “hurt 
feelings” as a result of the sexual harassment. 


e The average amount awarded for complaints that end in “no further proceedings” is 


almost double that awarded in cases formally settled by the CHRC. 
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e Complainants who are no longer in their jobs when the complaint is filed and who work in 
female-dominated industries receive the highest amount of monetary compensation from 
corporate respondents. 


e Corporate respondents pay less money to complainants if the harassment is quid pro quo 
rather than poisoned environment harassment. 


Research and Policy Recommendations 


e Conciliation after a CHRC investigation should not be abandoned because, while the 
process may be slower, the outcomes are better for complainants. 


e Immediate relief needs to be provided to women experiencing harassment and attempting 
to address the situation through the CHRC. 


e There needs to be more use of structural remedies that alter the culture of the workplace. 
While it is important to provide compensation for those complainants who have already 
suffered sexual harassment in the workplace, it is equally important to reduce the amount 
of future sexual harassment that may occur. 


e A national study should be undertaken to assess the content and effectiveness of current 
sexual harassment policies and processes in employing organizations. 


e Research attention needs to focus on the benefits and costs of mediation as a quick and 
effective solution to sexual harassment complaints. Currently, early mediation for such 
complaints is the latest proposed solution, but there is little (if any) research in this area. 


1. INTRODUCTION 


Women who file complaints to the Canadian Human Rights Commission (CHRC) do so with 
little knowledge about possible outcomes for their complaints. This report describes and 


analyzes a specific group of human rights complaints to the CHRC: sexual harassment 
complaints by women. 


We provide detailed information about CHRC processes and outcomes. These results can be 
compared, in the future, to other models of complaint resolution to discover the types of 
complaint processes that lead to better remedies for women. We also examine how long it 
takes for complaints to reach a disposition and the types of remedies women can expect from 
this process. We conclude with research and policy recommendations that document the 
additional information required to assess, more adequately, the complaint process, to 
highlight areas in which the Canadian Human Rights Commissions’ process has been effective 
and to suggest ways for improving the process for future complainants. We collected data for 
this report from 453 sexual harassment complaints to the CHRC between 1978 and 1993. 


Background 


In 1978, the CHRC recognized sexual harassment as a form of discrimination prohibited 
under the Canadian Human Rights Act. Since then, studies have documented the extent of 
sexual harassment in Canada. A 1992 survey of Canadian women found that 43 percent 
experienced sexual harassment in the preceding year (Gruber 1998; see also Welsh and 
Nierobisz 1997; CHRC 1983). All women, including those in professional occupations and 
blue-collar jobs, face the risk of sexual harassment (Backhouse and Cohen 1979). 


To date, most research on outcomes and resolutions that arise from sexual harassment 
experiences is based on surveys of sexual harassment victims and has tended to focus on the 
informal coping mechanisms used by women subjected to sexual harassment (e.g., Tangri et 
al. 1982; Gruber and Smith 1995). This research shows that women are more likely to avoid 
their harassers than to report the harassment even when internal complaint procedures or 
external forums, such as the CHRC, are available to them. Although these studies lay the 
groundwork for understanding the types of policies needed to combat sexual harassment, 
they only touch on the issue of formal complaint resolution and what factors lead to various 


dispositions. 


Researchers are now beginning to examine which policies are effective for sexual harassment 
complaints (Cleveland and McNamara 1996; Gutek 1996; Rowe 1996). Because of the 
relative “newness” of sexual harassment as a legal form of discrimination (Backhouse and 
Cohen 1979; MacKinnon 1978), most of these analyses are based on conceptual frameworks 
or anecdotal evidence derived from consultations with employing organizations. In their 
analysis of university employees, Lindenberg and Reese (1996) found that many employees 
are dissatisfied with their workplace sexual harassment policies and, in particular, are 
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concerned with confidentiality, fairness and perceived lack of organizational response. In 
general, these recent sexual harassment policy evaluations should be “considered hypotheses 
in a field with virtually no large-scale research” (Rowe 1996: 243). 


Given the lack of research on harassment policies in general, it is not surprising that few 
studies have examined external complaint procedures. The few studies available are based 
primarily on U.S. court and federal agency data (e.g., Coles 1986; Terpstra and Baker 1988). 
These studies document the characteristics of complaints. They also provide some 
understanding of the factors that are important in settling complaints. 


Research on sexual harassment complaints in Canada is even more limited. Although the 
CHRC and provincial human rights commissions are critiqued for being slow moving and 
unresponsive to complainants’ needs (Grahame 1985; Howe and Andrade 1994), few 
comprehensive studies on complaints to the CHRC are available. Frideres and Reeves (1989) 
examined sex- and race-based complaints. They found important differences between 
complaints of individual discrimination, such as sexual and racial harassment, and complaints 
relating to systemic discrimination. Complaints of harassment tend to rely primarily on the 
testimony of individuals, while systemic discrimination complaints rely on formal evidence 
such as payroll and personnel documents. Subsequently, reliance on individual testimony that 
may change over time or witnesses that cannot be located, in part, results in lower rates of 
settlement for harassment complaints compared to systemic discrimination complaints. 


The CHRC plays an important role in adjudicating human rights complaints for women. In 
many ways, one might consider this quasi-judicial agency to be the “court of last resort” for 
sexual harassment complainants in federally regulated workplaces. In Canada, complainants 
are not able to file civil lawsuits against their employer. These lawsuits are a potential avenue 
for complainants in the United States and a mechanism that can serve to bring employers in 
line, especially when multi-million dollar damages are awarded. This is not to say that the 
US. civil liability framework is preferred. Rather, it merely highlights the importance of both 
federal and provincial human rights commissions for protecting human rights. In the case of 
sexual harassment, complainants often turn to the CHRC after exhausting internal or union 
complaint procedures. When the federal human rights commission does not function 
properly, complainants have few options in attempting to have their human rights violations 
remedied. 


Filing a Complaint with the CHRC 


Once a complaint is filed with the CHRC, an investigation is conducted. According to official 
CHRC documentation (CHRC 1998), a human rights investigator will ask the complainant 
for evidence to support the complaint. The investigator may also gather evidence from co- 
workers and other individuals who have pertinent information. During the investigation, the 
CHRC will attempt to settle the complaint. Once an employer or individual is informed that 
an investigation has begun, he or she may offer to make amends. If the complainant is 


satisfied, then the complaint will be settled,” the investigation ceases and the complaint is 
Closed. 
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Following an investigation in which the complaint is not settled, the investigator supplies 
commission members with a report based on the evidence collected. Complainants and 
respondents also may make submissions based on the investigation report. These 
submissions, along with investigation reports, are considered by the Commission in making 


its decisions. Based on this information, commissioners then decide among the following 
options: 


e aconciliator is appointed to resolve the complaint; 
e the complaint is referred to the human rights commission; or 


e the complaint is dismissed because there is not enough evidence demonstrating 
discrimination or harassment. 


Finally, in terms of settlements, the focus is on remedying the situation and making the 
complainant “whole” by compensating for “hurt feelings” or other damages resulting from the 
harassment or discrimination. The whole process is remedial, not punitive. 


While the CHRC provides a straightforward complaint procedure, it is important to 
remember that filing a formal complaint is still a rare and costly event for victims of sexual 
harassment. Since the early 1980s, research has consistently shown that women who have 
experienced sexual harassment infrequently confront the harasser or report the behaviour to 
someone in authority. The number of women who do file a grievance or complaint is even 
smaller. Various studies examining a wide range of occupations and work environments 
reveal a consistent pattern. While approximately half of all female employees experience 
sexual harassment, less than one quarter report it to an authority and fewer than one in 10 
actually file a formal grievance (Fitzgerald et al. 1995; Gruber and Smith 1995). When 
complainants do file a report, however, there is a cost to reporting harassment. Welsh and 
Gruber (1999) found that reporting sexual harassment has an independent negative effect on 
women’s work and personal lives, above and beyond the effect of the sexual harassment. 


Women reporting the harassment experience more adverse outcomes than non-reporters. 
Thus, women who do report their sexual harassment to the CHRC, which is the focus of our 
study, have shown tremendous perseverance in trying to find a remedy for their harassment 
experiences. As a result, it is crucial that the CHRC remove any additional barriers that 
prevent the reporting of sexual harassment. CHRC procedures should not contribute to the 
adversity these women experience when they do file a complaint. The findings of the 1998 
report by Renée Dupuis on CHRC sexual harassment complaint procedures point to some 
recommended changes to CHRC procedures. This report should be considered a 
complementary companion piece for our report. In our research, by examining the outcomes, 
remedies and amount of time to case resolution of sexual harassment complaints to the 
CHRC, we gain insight into how the CHRC helps women and where they may inadvertently 
place further roadblocks in the way of women’s pursuit of their human rights. 


2. DATA AND METHODS 


We collected data from sexual harassment complaints lodged with the Canadian Human Rights 
Commission between 1978 and 1993. We assembled the data by reading and coding information 
from investigators’ case files. These files contain detailed records of the sexual harassment, 
investigation process and complaint resolution. Sexual harassment complaints were identified 
using the designation developed by the CHRC that classifies sexual harassment complaints 
under section 14 of the Canadian Human Rights Act and under the grounds of sex or sexual 
harassment. All complaints coded for analysis were filed in this manner. Only those 
complaints that were closed (e.g., dismissed, “no further proceedings,” settled) by December 
1995 were coded. Complaints still in process were not coded. 


After reading through several investigator reports, we developed a coding instrument that 
captured details about the complaint including the type of organization where the alleged 
harassment occurred, the type of harassment behaviour and the closure resolution. 
Supporting documents and letters found in investigator reports were used to clarify 
information. Due to the confidential nature of these reports, all the complaints were coded by 
the first author and two graduate research assistants at the CHRC offices in Ottawa, under 
guidelines laid out in a contract between the CHRC and the first author. The 453 complaints 
used in our analysis represent the total population of workplace sexual harassment complaints 
against corporate and individual respondents filed by female complainants with the CHRC 
between 1978 and 1993 and closed by 1995. Not included are sexual harassment complaints 
against service providers. 


Prior to the mid-1980s, complaints could be filed against corporate respondents only. These 
complaints contained allegations against the employer for not providing a harassment-free 
workplace and for differential treatment. The complaints also included allegations against 
specific individuals in the workplace for engaging in harassing behaviours. Yet in some 
circumstances, the employer would not be held liable for the harassment by an employee.” 
Hence, in the late 1980s, the CHRC began to take complaints against individual respondents. 
Most of the complaints against individual respondents were filed after 1989, with only 16 
filed between 1985 and 1988. Because individual and corporate respondents are distinct, 
especially in terms of the types of potential remedies, analyses are done separately on 
complaints against individual and corporate respondents. 


Descriptive Statistics 


This section describes the characteristics of both the corporate respondent sample (n = 295) 
and the individual respondent sample (n = 158). Variable descriptions are provided in 
Appendix A. We describe corporate and individual respondents separately because, as our 
analysis shows, there are some striking differences between these types of respondents in 
terms of complaint disposition and remedies. 
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Over one third of the complainants in the corporate respondent sample and close to 40 
percent in the individual respondent data experienced some form of psychological distress or 
damage as a result of the sexual harassment. Most complainants in both samples (about 70 
percent) were no longer in the job where the harassment occurred when the complaint was 
filed with the CHRC. A large proportion of these women had quit, been fired or forced to 
resign. A smaller number were on sick leave, transferred to another position or demoted. 


Close to half of the cases against corporate respondents were filed between 1990 and 1993. 
This may reflect both public awareness of sexual harassment in the early 1990s as well as the 
importance of the 1989 Canadian Supreme Court decision in Janzen v. Platy. In Janzen, the 
Supreme Court confirmed that sexual harassment is a form of sex discrimination.‘ In contrast, 
most complaints (87 percent) against individual respondents were filed during this later 


period, in part, because the CHRC did not accept complaints against individuals until the late 
1980s. 


In the corporate respondent sample, about 41 percent of the cases involved more than one 
harasser, and over one quarter involved more than one complainant. The proportion of 
multiple harassers and victims was lower for individual respondents, 30 and 20 percent 
respectively. In both samples, most complaints involved alleged harassers with supervisory 
authority over the complainant. This includes both those with a formal title of supervisor as 
well as instructors or other workplace leaders. Nearly 25 percent of the complainants in the 
corporate sample and over half of the complainants in the individual respondent data held 
temporary or probationary positions, suggesting some organizational vulnerability for these 
individuals. Overall, less than one quarter of the complainants were in a managerial or 
professional position; most were in what would be referred to as pink- or blue-collar jobs. 


The type of harassment experienced by complainants was evenly split between quid pro quo 
sexual harassment and poisoned environment harassment for both corporate and individual 
respondents. Quid pro quo harassment involves unwanted sexual attention that may include 
being stared at or inappropriately touched. In other words, this type of harassment involves 
behaviours that are overtly sexual and directed at particular individuals. Poisoned 
environment harassment includes both gendered and sexually derogatory comments and 
actions that may permeate the workplace. While some of the harassment in this latter group 
of cases was personally directed at particular individuals, other harassment, such as the 
presence of sexual posters and general comments about the inability of women to perform 


jobs, was not. 


On a per-province basis, about 40 percent of the employing organizations had had prior 
sexual harassment complaints filed against them. Among this group, the average number of 
previous complaints was about six or seven within the province where the employing 
organization was located. Nationally, about 56 percent of the employing organizations had 
previous complaints filed against them, with the average number of previous complaints 
among this group being about nine or 10. This figure represents the total number of 
complaints filed against a company regardless of the province in which its branches were 


located. 
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During the complaint process, the CHRC has the option of sending a case to conciliation in 
an effort to facilitate an agreement between or among the parties involved. This generally 
occurs when the investigation found evidence of sexual harassment and where there was 
some likelihood the complainant and respondent might reach a settlement. Close to one 
quarter of the corporate cases were sent to conciliation while about 20 percent of the 
complaints against individual respondents were directed through that process. 


For both the individual and corporate respondent sample, over half the complaints were filed 
against private, non-governmental organizations (NGOs). 


In the corporate sample, just over half the complaints originated from industries that had an 
equal proportion of male and female employees. About 36 percent came from male- 
dominated industries (where less than 30 percent of the employees were female) while 10 
percent were from female-dominated industries (where more than 60 percent of the 
employees were female). 


The numbers varied slightly for individual respondents. In these cases, close to 60 percent of 
the complaints originated from industries with an equal proportion of male and female 
employees. About 27 percent came from male-dominated industries while 16 percent were 
from female-dominated industries. 


The average size of the employing organization for individual and corporate respondents was 
78,528 and 56,949 employees, respectively. Annual sales, on average, were approximately 
$9,387,743,798 for corporate respondents and $3,947,407,846 for individual respondents.” 


3. RESEARCH FINDINGS 


We now turn to our research findings. We begin with a discussion of the disposition of 
complaints, followed by an analysis of the average amount of time to resolution for 
complaints. The third, and final, component of our analysis focusses on remedies for settled 


complaints. We provide a separate analysis of the amount of monetary compensation the 
complainants received.° 


Disposition of Complaints 


The CHRC complaint process can lead to various types of dispositions. Some complaints are 
settled in the course of an investigation or as a result of conciliation. Some are dismissed 
while others proceed to a human rights tribunal. Settlements are agreed to by the various 
parties in the complaint and approved by the CHRC. Settlements usually result in some type 
of remedy for the complainant. Remedies include monetary compensation for the harassment, 
payment of lost wages, a letter of apology or an amendment of the employer’s sexual 
harassment policy. The next most common disposition is dismissal, followed by “no further 
proceedings.” The latter occurs when the CHRC does not pursue a complaint because it has 
been withdrawn or the matter resolved as a result of a private settlement between the 
complainant and the respondent. 


A different disposition pattern exists for complaints against corporate and individual 
respondents. (See Figure 1.) Complaints against corporate respondents are significantly more 
likely to be settled than complaints against individual respondents (39 and 25 percent, 
respectively). The higher settlement rate for corporate respondents may be due to legal 
liability issues and the CHRC’s remedial mandate. That is, corporate respondents are in a 
position to alter the work environment by enforcing their sexual harassment policy or 
requiring their employees to take harassment-sensitizing classes. Individual respondents, 
while able to apologize for their behaviour, cannot necessarily provide a more “structural” 
remedy for the workplace as a whole. Complaints against individual respondents are 
significantly more likely to result in dispositions of “no further proceedings” compared to 
corporate respondents. (See Figure 1: 48 percent of individual respondents and 26 percent of 
corporate respondents.) Often, when the complainant settles with the corporate respondent, 
remedies involving the individual respondent are not pursued. Finally, there is no significant 
difference between individual and corporate respondents in the rate of dismissal: almost 35 
percent of complaints against corporate respondents are dismissed compared to 27 percent 


against individual respondents. 


What Factors Predict the Settlement of Complaints? 

Overall, variables related to legal and CHRC procedures predict complaint settlement. In 
earlier research on the sexual harassment complaint data, we (Welsh et al. 1999) found that 
complaints to the CHRC are more likely to be settled if the complainant experienced 
psychological distress, experienced quid pro quo harassment as opposed to poisoned 
environment harassment, and if the complaint was lodged after the Review Tribunal 
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overturned the lower tribunal’s decision in Robichaud v. Brennan in 1983. (This case 
established employer liability for sexual harassment complaints.) Complaints sent to 
conciliation are also more likely to be settled than other complaints. According to the CHRC, 
this can be interpreted as showing that the CHRC “makes good decisions” about the 
complaints that will result in settlement. This finding highlights the role of CHRC 
organizational processes in complaint outcomes.’ We address the role of conciliation in our 
discussion of the amount of time taken to resolve complaints. 


Figure 1: Dispositions by Type of Respondent 
(Corporate and Individual Respondents, N = 453) 
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Welsh et al. (1999) point out that one troubling aspect about settled complaints is the positive 
relationship between complainants’ acknowledgement of psychological distress and complaint 
settlement. On the one hand, this relationship is consistent with Canadian case law. Since the 
1980 Ontario Board of Inquiry in Bell v. Flaming Steer Steakhouse, the complainant’s 
psychological damage is regarded as a marker of harassment that is considered a condition of 
employment. Yet, it is important to note that the role of psychological distress in sexual 
harassment complaints is the focus of some legal debate. In the United States, since the 1993 
Supreme Court decision in Harris v. Forklift Systems, the court has attempted to move away 
from proving psychological injury in complaints of poisoned environment harassment. Based 
on the results of our earlier analysis, it appears that in Canada experiencing sexual harassment 
and/or facing a poisoned work environment is not enough. Instead, complainants who 
mention some type of psychological consequence due to the sexual harassment are more 
likely to reach a settlement. It appears that for sexual harassment complaints, women who 
produce an image of themselves as psychologically damaged are more likely to gain a 
settlement for their complaints. According to Carol Smart (1995), this is an example of how 


193 


the law is gendered, in that it produces a particular image of the sexual harassment victim as 
psychologically unstable. Overall, however, it is the legally relevant and organizational 
processing factors, such as conciliation, that predict what complaints will be settled. This 
leads us to believe that the CHRC is using appropriate criteria, albeit within a gendered legal 
context.* Given the regular occurrence of psychological distress for sexual harassment 
victims, our research also leads us to concur with the recommendations of Dupuis (1998: 27) 
that the CHRC include a supplementary measure in settlements that would “oblige the 
respondent to defray the costs of psychological support for the victim, where appropriate.” 


Length of Time to Resolution of Complaint 

Researchers and activists have levelled criticisms against human rights commissions in 
Canada over the time it takes to resolve such complaints (Grahame 1985; Howe and Andrade 
1994). Human rights commissions, in general, and the CHRC in particular, are seen as slow- 
moving institutions that do not respond in a timely manner to the needs of complainants.” 


On average, it takes two years to resolve complaints. The time to resolution varies by the 
type of resolution. (See Figure 2.) Complaints resulting in a settlement take the longest: 
complaints against corporate respondents take almost two and a half years (30 months) and 
complaints against individual respondents take 26 months. For complaints against corporate 
respondents, dismissals or “no further proceedings” are reached after about 20 or 22 months. 
For complaints against individual respondents, dismissals are reached, on average, in 23 
months, while “no further proceedings,” resolutions are reached in about 19 months. 


What Factors Predict Time to Complaint Resolution? 

We performed multiple regression analyses to determine the likelihood of certain types of 
complaints taking longer to reach a resolution for the corporate respondents sample only.'® 
Appendix B contains the results of this analysis. We briefly summarize the results below. 
Complaints filed during the middle years of our study (1984 to 1989), those against 
respondents with a history of prior complaints and those cases sent to conciliation were likely 
to take more time to reach a resolution. As well, if more than one complainant was involved 
in the case, time to resolution increased. In addition, as annual sales for an employing 
organization increased, so did the time to case resolution. It is possible that employers with 
higher sales or “deep pockets” may be able to stall or delay CHRC proceedings. For example, 
companies can accomplish this by filing appeals of CHRC decisions. A second possible 
explanation is that higher sales are a proxy for having (and being able to afford) full-time 
human rights staff that may make it possible for more detailed responses to CHRC 
complaints. Further research is required, however, to explore the reasons behind this finding. 


As indicated above, complaints take approximately two years to reach their final disposition. 
Since testimonial and circumstantial evidence are the most common type of evidence en 
sexual harassment complaints, complaints that take a long time to settle run the risk of losing 
crucial evidence due to inaccurate memory on the part of witnesses (Dupuis 1998: 24). One 
contributing factor may be the increased time it takes for a case to go through the conciliation 
process. This conundrum highlights the problem faced by the CHRC. The Commission is 
criticized for being too slow, yet also faces criticism if the public perceives complaints as not 
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being handled fairly. However, conciliation, after an investigation, appears to offer the best 
chance for fair remedies but at the cost of a longer process. Part of the time taken to get to 
resolution may be due to the fact that the case must go before the Commission twice for a 
decision—once after investigation and then to approve the settlement. In terms of positive 
settlements for complainants, more time to resolve the complaint may be needed. Dupuis 
(1998: 24) also points out that during the investigation as much evidence as possible needs to 
be collected to avoid problems of inaccurate memory and missing witnesses. This means 
more time may be needed to investigate fairly and settle sexual harassment complaints. As 
Johnson and Howe state, “rushed justice is often justice denied” (1997: 16).'! 


Figure 2: Average Time to Resolution by Disposition 
(Corporate and Individual Respondents, N = 453) 
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One final factor for consideration is that most complainants have quit their jobs, been fired or 
taken sick leave by the time their cases are filed with the CHRC. For these complainants, the 
two-year (or more) average time to resolution is too long. It brings with it added financial 
hardship and forces complainants to wait for any remedies that may be forthcoming. Also 
problematic is the lack of immediate relief in their harassment situation. Some may say it is 
not the role of the CHRC to stop the harassment in the short term, but rather to provide 
remedies for anti-social conditions in the long term. However, it is necessary to point out that 
women in Canada have little recourse for immediate relief from sexual harassment or other 
human rights violations. By forcing complainants to wait for over two years for a disposition, 
the CHRC hampers women’s abilities to move on from their harassment experiences. As 
research shows, for some women, the sexual harassment complaint process adds to the harm 
of the initial harassment (e.g., Welsh and Gruber 1999; Stambaugh 1997). 


1S 


Remedies for Sexual Harassment Complaints 


In this section, we examine, in particular, the difference between settlements and remedies 
that come earlier in the process compared to those that come later. 


The CHRC uses several remedies to address sexual harassment complaints. The four most 
common are letters of apology from the corporate or individual respondent, monetary 
compensation, development of, or amendment to, a sexual harassment policy and harassment- 
sensitizing Classes. Other less common remedies include transfer of the complainant to a new 
position, distributing the company’s sexual harassment policy to all employees, posting a 
formal letter of apology and setting up appropriate procedures so complaints are handled 
quickly. We are not able to evaluate whether or not respondents view these remedies 
favourably. Those interested in this issue are referred to Dupuis’ discussion (1998: 19-20) of 
the mismatch between sexual harassment complainants’ expectations and the remedies 
available. The analyses focus on the four most common remedies: letters of apology, 
monetary settlement, harassment-sensitizing class and development of sexual harassment 
policies. This analysis also examines only those complaints that were officially endorsed by 
the CHRC or reached an informal or private settlement. If we think of remedies from “no 
further proceedings” resolutions as similar to privately mediated settlements, we gain some 
insight into remedies outside the CHRC. Comparing these remedies to those from CHRC 
officially endorsed settlements may highlight where the complainants stand to gain (or lose) 
from settlements occurring outside the CHRC. 


Figure 3 presents the four types of remedies (letter of apology, harassment-sensitizing class, 
creation or amendment of sexual harassment policy, and monetary compensation) for settled 
and “no further proceedings” complaints. Monetary compensation is the most common type 
of remedy for both settled and “no further proceedings” complaints (approximately 90 
percent vs. 48 percent respectively). A letter of apology to the complainant is the second 
most common remedy for both types of complaints. This is followed by harassment- 
sensitizing classes. Creation or amendment of a sexual harassment policy is the least common 
remedy, occurring in about 18 percent of the settled complaints and five percent of the “no 
further proceedings” complaints. 


Significant differences exist in the type of remedies for settled and “no further proceedings” 
complaints. Settled complaints, where the commissioners have approved the settlement, are 
more likely to lead to monetary compensation, a letter of apology and harassment-sensitizing 
classes than are “no further proceedings” settlements (or what can be called informal 


settlements). 


Officially sanctioned settlements also include 2 wider variety of remedies compared to 
informal settlements. More than one remedy is applied in almost two thirds of officially 
sanctioned settlements, while only one third of the informal settlements have more than one 
remedy. Based on these findings, the CHRC appears to be more effective at ensuring 
comprehensive or systemic remedies than would occur with negotiated informal settlements. 
As an example of this, for both individual and corporate respondents, officially sanctioned 
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settlements are significantly more likely to include harassment-sensitizing classes than 
informal settlements. For respondents who negotiate informal settlements, this educational 
and structural remedy may be avoided. Also at issue is the fact that human rights processes 
were initially designed to be “lawyer-less,” thus reducing the expense for the complainant and 
respondent. While we have no information on the number of lawyers or other outside legal 
assistance used in complaints, it is possible that those complainants who mediate or negotiate 
outside of the CHRC conciliation process may be at some disadvantage when it comes to 
remedies. Future research needs to examine whether or not legal representation makes a 
difference for remedies. In the following section we look at the four types of remedies more 
closely. 


Figure 3: Remedies by Disposition 
(Corporate and Individual Respondents, N = 248) 
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Letters of apology from the respondent to the complainant occur in about 32 percent of 
complaints against corporate respondents and 48 percent of complaints against individual 
respondents. (See Figure 4.) Letters of apology are most likely to occur in complaints against 
corporate respondents when the complainant is still in the job where the harassment occurred, 
is a manager or professional, and is complaining of poisoned environment harassment. (See 
Table | for a description of the significant effects.) Letters of apology appear to be a “newer” 


remedy for corporate respondents in that they are more likely to occur in the 1990 to 1993 _ 
period. (See Figure 5.) 


Conciliation also results in significantly more letters of apology than complaints settled 
without conciliation. (See Table 1.) For individual respondents, letters of apology occur in 
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slightly different complaints. This remedy is likely when there are no prior complaints against 
the employing organization, when the complaint is settled through conciliation or when the 


harassment involved multiple harassers and complainants. 


Table 1: Type of Remedy by Significant Factors’ 
(Individual and Corporate Respondents) 


. 


Remedy 
Monetary Letter of | Harassment- | Creation of 
Compensation | Apology Sensitizing | Policy” 
Class 
=} 
Complainant out of “| Individual + 
job Corporate : 
i} 

Poisoned Individual + 
environment Corporate + + 
Complaint opened | Individual 
1978-1983 Corporate + 
Complaint opened ~ | Individual =P 
1990-93 Corporate + 
Prior complaint Individual ic 2 

Corporate + rien. 
Sent to conciliation | Individual + + + 

Corporate + + + 
Complainant is Individual 
manager/ Corporate + 
professional 
Multiple harassers | Individual + + 

Corporate 
Others harassed Individual + + 

Corporate ae 

= — 

Small organization | Individual 

Corporate a 
Female-dominated | Individual * - 
industry Corporate ss + t 


Notes: 


* Positive signs indicate that a variable increases the odds that a particular type of remedy will 
be used while negative signs indicate that a particular variable decreases the odds that a type 


of remedy will be used. Buy 
> Policy creation/amendment is not a relevant remedy for individual respondents. 


Sexual Harassment-Sensitizing Classes 
Harassment-sensitizing classes are invoked for about 27 percent of the complaints settled 


against corporate respondents and 20 percent against individual respondents. (See Figure 4.) 
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For both individual and corporate respondents, complaints that go through conciliation are 
more likely to result in harassment classes than other complaints. For corporate respondents, 
classes are more likely to be used when complaints involve poisoned environment 
harassment. Complaints against individual respondents result in harassment classes when 
others in the workplace have been harassed. This is indicative of a chronic problem on the 
part of the individual respondent and is best remedied by education and awareness about 
what is sexually harassing behaviour. 


Figure 4: Remedies by Type of Respondent 
(Corporate and Individual Respondents, N = 243) 
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Harassment Policy Implementation or Amendments 

Creation of, or amendments to, sexual harassment policies occur in about 18 percent of the 
complaints. (See Figure 4.) Policies were more likely to be a remedy in the early years of 
complaints, 1978 to 1983. (See Figure 5.) During this period, employers either had no 
policies or minimal policies in place. Clearly, in more recent years, policies have not been 
applied as frequently as a remedy. By the mid to late 1980s, most companies had some type 
of policy in place. In part, this is due to the 1985 amendment to the Canada Labour Code 
that made it mandatory for all federally regulated employers to adopt an internal sexual 
harassment policy. Although broad guidelines are given regarding policy content (e.g., that 
employees are entitled employment free of harassment, an explanation of how complaints 
may be brought to the attention of the employer), what is not known and what is needed is 
information about the types of policies and their effectiveness within organizations.'* The 
existence of a policy does not mean it is effective. If a complaint has reached the CHRC that 
was not initially addressed by an organization’s internal complaint policy, this may indicate a 
problem with the policy itself. Although more research is needed on what are effective sexual 
harassment policies, the CHRC could ask companies to evaluate and amend their policies to a 
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greater degree than they are doing now. Related to this, corporate respondents with prior 
complaints against them are less likely to be asked to create or amend their sexual harassment 
policy. (See Table 1.) At first glance, this may seem counterintuitive. But it is likely that 
corporate respondents with prior complaints were previously asked to develop a policy. 
Smaller organizations and organizations where others were harassed are more likely to be 
asked to develop or amend their policy than other organizations. In contrast to the other 
three remedies, conciliation does not make a significant difference for the creation of a policy. 


Figure 5: Remedies by Year Opened 
(Corporate Respondents, N=157) 
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Seventy-eight percent of the settled complaints against corporate respondents and 66 percent 
of settled complaints against individual respondents result in a monetary award. (See Figure 
4.) We also examined whether various factors were significantly related to monetary 
remedies. (See Table 1.) For complaints against corporate respondents, monetary 
compensation occurs more often for poisoned environment harassment, when there have been 
prior complaints against the employing organization and complaints going through . 
conciliation. For complaints against individual respondents, complainants are more likely to” 
be compensated when they are no longer in the job where the harassment occurred, when it is 
poisoned environment harassment, when there are multiple harassers and when the complaint 


goes through conciliation. 
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Amount of Monetary Compensation 

How much money do complainants receive for successful sexual harassment complaints? For 
many complainants, money is an important part of the remedy since it may cover lost wages, 
legal expenses and compensation for “hurt feelings” or personal damages arising from the 
sexual harassment. Because monetary settlements are a source of concern for both 
complainants and respondents alike, it is important to examine the relationship between 
characteristics of sexual harassment complaints and the amount of monetary settlements. 


Figure 6: Average Amount of Money by Disposition 
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To determine how much money complainants receive, we examine two types of settled 
complaints—those where there is a formal settlement sanctioned by the CHRC (Minutes of 
Settlement form included in file) and those where the complaint was listed as “no further 
proceedings” due to a private settlement between the complainant and respondent. “No 
further proceedings” settlements usually occur during the process of an investigation and do 
not involve a formal decision by the commissioners. For settled complaints, the average 
monetary compensation is $8,272.12. (See Figure 6.) This is not surprising given the limit of 
$5,000 for “hurt feeling” or damages for complaints to the CHRC during the 1978-1983 
period.’ For “no further proceedings” complaints or those resolved informally, the average 
amount of monetary compensation is significantly higher at $14,579.52. Reasons for the 
significant difference between these two types of complaints are discussed below. 


What Factors Predict the Amount of Monetary Settlements? 


Appendix C contains the results of a multiple regression analysis undertaken to determine if 
certain types of complaints increased the amount of monetary awards. Only the corporate 
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sample was examined, due to the small number of monetary settlements in complaints against 
individual respondents. The results are briefly summarized here. 


Three factors significantly increased the amount of money received in a settlement: 
e if the complainant was no longer in the job where the harassment occurred; 

e if the complainant was working in a female-dominated industry; and 

e ifthe case reached a disposition of no further proceedings. 


In contrast, the amount of money decreased if the type of harassment experienced by the 
complainant was quid pro quo harassment. Although much attention is paid to multi-million 
dollar lawsuits of harassment victims in the United States, the reality for these litigations is 
probably closer to the findings of Stambaugh (1997). In her interviews with harassment 
victims, she found that those who settled their lawsuits usually received “paltry awards 
averaging slightly less than a year’s wages” (Stambaugh 1997: 35). 


What Can We Conclude about Sexual Harassment Complaint Remedies? 


For remedies as a whole, it appears that the CHRC directs more remedies at poisoned 
environment harassment than quid pro quo harassment. In part, this may be a function of 
lability issues. Poisoned environment harassment is more likely to involve multiple harassers 
and multiple harassment targets. And this type of harassment may permeate the workplace in 
a way that quid pro quo harassment does not. This is the difference between a workplace 
where sexual gestures and comments occur on a regular basis as opposed to an individual co- 
worker or supervisor making requests of one harassment target. Legally, corporate 
respondents are liable for the harassment, and the remedies available to the CHRC may fit 
better with poisoned environment harassment. 


Our results also highlight how complaints going through conciliation are more likely to result 
in remedies of monetary compensation, letters of apology and harassment-sensitizing classes. 
More systemic remedies, including a variety of remedies and harassment-sensitizing classes, 
are more likely to occur in officially sanctioned settlements than in informal (“no further 
proceedings”) settlements. And while informal settlements may lead to slightly higher 
monetary compensation for complainants, it appears to be at a cost of other remedies that 
may have a broader effect on the workplace as a whole. Complainants may not always see the 
need for systemic action and may simply wish to settle their complaint quickly (Dupuis 

1998: 28). As well, another possible interpretation is that some companies agree to a higher 
pay out to end the situation quickly. In this way, they hope to avoid orders from the CHRC 
to incorporate structural or comprehensive remedies designed to change the workplace 
culture within their organization. Overall, the CHRC must balance the wishes of complainants 
with the CHRC’s responsibility to remedy systemic discrimination and harassment. 


4. POLICY RECOMMENDATIONS AND CONCLUSIONS 


We now discuss some policy recommendations based on the results of our report. We follow 
this with a discussion of future research needed to evaluate the CHRC and alternative 
complaint models. 


Policy Recommendations 


i 


We recommend that conciliation, after an investigation, is not abandoned. Although this 
process may be slow, it works. Our research shows that conciliation, while increasing the 
time to resolution, leads to more systemic remedies that have the potential to alter 
harassment-prone workplace cultures than do remedies in informal settlements. Keeping 
conciliation after the investigation is also key. This is an important point about mediation. 
Conciliation works because there is an investigation and, hence, there is something to 
mediate. Yet, in these times of fiscal constraint and overloaded human rights dockets, 
many human rights commissions are moving to early resolution procedures or early 
mediation (Johnson and Howe 1997). Yet, if the complaint is still contested by the 
respondent, mediation may be difficult. As well, early mediation and conciliation may 
become more a tool of clearing the docket than reaching good settlements. Related to 
this, allowing too much discretion in the decision making of front line human rights 
officers could lead to inconsistent decisions. We repeat our earlier quote, “rushed justice 
may be justice denied” (R. Dworkin 1978, quoted in Johnson and Howe 1997: 19). 


To overcome the problem of effective but slow justice, more needs to be done to give 
female complainants immediate relief from their harassment. The CHRC, in its current 
role, does not have the ability to stop harassment immediately nor remove problem 
individuals from the workplace. As a result, there is a need to provide resources outside 
the CHRC, such as including sexual harassment in provincial and federal occupational 
health and safety legislation. This would allow women to demonstrate that they work in a 
dangerous workplace and need immediate action to make it safe. 


We recommend that the CHRC regularly use a variety of remedies. As it stands now, 
monetary settlements are the most common remedy. These should not be abandoned, but 
it should be recognized that most monetary settlements provide marginal compensation 
and may not be high enough to act as deterrents. We encourage the increased use of 
systemic remedies that alter the culture of the workplace, such as requiring employers to 
re-evaluate their sexual harassment policies, providing training to employees, supervisors 
and human resource managers that handle sexual harassment complaints and posting 
formal apologies for the harassment. Recent social science research shows that companies 
with proactive sexual harassment policies and procedures that inform and educate their 
employees about harassment, reduce the occurrence of poisoned environment harassment 
(Gruber 1998). Remedies that involve the whole workplace, not just the individuals 
involved, have the potential to reduce dramatically the amount of sexual harassment (and 
other types of harassment) found in workplaces. 
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Our results show that corporate respondents with prior complaints against them are less 
likely to be asked to amend their sexual harassment policy than respondents with no 
complaints against them. Respondents with a history of harassment problems need to re- 
evaluate their policies and procedures. Having a policy is not enough. It must be one that is 
effective. While we collected data on prior offences, it is not clear if this information is readily 
available to CHRC staff and commissioners. If not, this information should be collected as 
part of the case management system. Knowing about prior complaints of a similar nature will 
provide important information for commissioners’ decision making at the remedy stage of the 
CHRC complaint process. 


Recommendations for Future Research 


A 


We recommend a national study of a sample of organizations to assess the content and 
effectiveness of sexual harassment policies and processes. Our study has shown that, in 
the early years of our study (1978-1983), the Canadian Human Rights Commission 
attempted to ensure that companies implemented harassment polices and processes for 
their employees. This trend has declined in recent years which may be due to the fact that 
most companies, larger organizations at least, now have such programs in place. 
However, having these programs is one issue while their effectiveness is another. Little 
research has been done on what constitutes an effective policy. This is a crucial missing 
piece in our understanding of what it takes to remedy sexual harassment. 


Currently, early mediation is the latest proposed solution for quickly and effectively 
handling sexual harassment complaints. Yet, there is little (if any) research on the types 
of settlements achieved through mediation, how complainants and respondents view the 
process, and the costs of the process. (In some instances, complainants may need legal 
representation.) Our research hints at some of the problems with mediation. While 
informal settlements may result in slightly higher monetary compensation, these 
settlements generally do not result in the complainants getting their job back. Moreover, 
they seldom result in structural workplace remedies, such as harassment-sensitizing 
classes and policy evaluation, that will ensure future workers are not subjected to sexual 
harassment. 


Evaluations of both the employer and the human rights commission mediation are needed. 
For example, the CHRC has an early resolution procedure. Our data did not allow us to 
tap into this issue. But future research should compare these types of settlements to those 
that follow an investigation and conciliation. Also, provincial human rights commissions, 
such as in Ontario, have moved to early mediation. Access to these settlements and 
complaints would allow researchers to examine whether the quality of remedies is 
satisfactory. Finally, within mediation, there is the likelihood that repeat players (or those 
who already went through mediation) and those with “deep pockets” may have more 
bargaining power. This favours corporate respondents over both individual complainants 


and respondents. 
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Care must be taken in analyzing whether early mediation processes remain fair for all 
parties involved in human rights complaints. Related to this, research is needed into the 
effect of legal representation for human rights complainants. In particular, the human 
rights process was designed to be a “lawyer-less” process. But, some complainants 
choose to have legal representation. Do these complainants fare better, in terms of time to 
resolution and remedies, than complainants without representation? 


3. We recommend that the Canadian Human Rights Commission begin to gather more 
demographic and situational information about complaints that are filed. While issues of 
confidentiality would have to be ensured, this information is important for three reasons. 


First, it is important to document who these women are to identify the subgroups filing 
complaints to the CHRC. For example, what types of women are more likely to file 
complaints? Are only experienced workers filing complaints? 


Second, it is important to gather more demographic information on who is doing the 
harassing. Similar to the examples just described, are younger males or single males more 
likely to harass compared to older males or married males? 


Finally, what situational characteristics lead women to file complaints? Do these women 
have knowledge of existing complaint procedures? Are certain workplaces under the 
jurisdiction of the CHRC more prone to particular types of sexual harassment? 


Without detailed information, it is difficult to evaluate the fairness of CHRC procedures. 
In particular, the issue of whether similar facts result in similar results needs to be 
evaluated (Johnson and Howe 1997). That is, do similar types of complaints to the CHRC 
result in similar types of dispositions and remedies? This question is crucial, especially in a 
procedural context of conciliation and negotiation. The compromise making that occurs 
in these procedures must not lead to differing types of justice allocated to the same 
situation. 


Conclusion 


Our analysis of sexual harassment complaints to the CHRC highlights what factors lead to 
complaint settlement, the average length of time for complaint resolution and the type of 
remedies commonly available from the CHRC. What can women expect from the CHRC? 
They can expect a relatively fair process albeit a long process. What they cannot expect is 
immediate relief from their harassment. For remedies, female complainants can expect some 
type of monetary compensation and maybe a letter of apology. Less likely are more structural 
remedies, such as harassment-sensitizing classes and policy changes, that may make the 
workplace culture free from harassment. Given that most sexual harassment complainants to 
the CHRC are no longer in their job when they file a complaint, these structural remedies may 
be of less concern to these women than “making themselves whole” again. Yet, these 


structural remedies are more likely to create harassment-free workplaces than the more 
individualized remedies. 
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APPENDIX A: DESCRIPTION OF VARIABLES 


Dependent Variables 


Dispositions 

This dependent variable had three possible dispositions: case settled, no further proceedings 
and case dismissed. Each disposition was measured separately for various analyses (1 = the 
particular outcome being examined; 0 = absence of that outcome). Of particular interest, was 
whether or not a case was settled, either formally or informally. Formal settlements are 
generally those approved by the CHRC and agreed to by the parties involved. Informal 
settlements are those where the matter is resolved informally or privately between the parties 
involved, often before the CHRC completes its investigation. To capture these cases, a fourth 
disposition variable was constructed (1 = cases settled informally or formally; 0 = cases that 
were dismissed, primarily due to lack of evidence). 


Related to this, the amount of time a case takes to reach resolution and the factors that either 
prolong or speed up this process are a concern for both the complainant and the employing 
organization. To capture this, we employed a continuous measure of time to resolution that 
totals the number of months that elapsed from the time a case was officially opened to the 
final disposition, regardless of the outcome. 


Remedies 

Whether or not a case is settled, either formally or informally, is only one decision that has to 
be reached in these proceedings. Once a case is settled, a remedy has to be decided on. There 
are four major remedies for sexual harassment cases: a monetary settlement, a letter of 
apology, a directive to attend a harassment sensitizing class and, finally, an order to 
implement a harassment policy within the employing organization (if one does not already 
exist). Each of these four remedies was coded as a separate outcome (1 = the existence of 
that remedy; 0 = if that remedy was not incorporated). Separate analyses were conducted to 
see what factors predicted what remedies. Finally, a variable was constructed to capture 
those cases in which more than one remedy was used. 


Related to this, because monetary settlements are a source of concern for both complainants 
and respondents alike, it is important to examine the relationship between characteristics of 
sexual harassment complaints and the amount of monetary settlements. We used a continuous 
measure of the amount of monetary awards received in cases informally or formally settled. 


Independent Variables 

Various independent variables were identified as having potential effects on the above 
dependent variables, including characteristics of the case, the sexual harassment and the 
employing organization. The first variable measures both the type and severity of harassment 
experienced by the complainant. Previous research shows that complaints involving severe 
forms of sexual harassment, such as sexual assault and propositions linked to threats of 
employment loss, increase the odds of a case being settled favourably for the complainant 
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(e.g., Terpstra and Baker 1988). We use a multi-dimensional measure of sexual harassment, 
reflecting current research that demonstrates that sexual harassment behaviors tend to co- 
occur. (Gruber et al. 1996; Schneider et al. 1997). We used latent class analysis (not reported 
here, available from authors on request) to create a dichotomous sexual harassment variable. 
Type of harassment was coded | if it comprised “coercive sexual behaviour.” In these cases, 
unwanted sexual attention is common. This may include being stared at and/or 
inappropriately touched. Sexual coercion or guid pro quo harassment may also be present. In 
other words, this type of harassment involves behaviours that are overtly sexual and directed 
at particular individuals. The reference category was poisoned environment harassment that 
includes both gendered and sexual derogatory comments and actions that may permeate the 
workplace. While some of the harassment in these cases was personally directed at particular 
individuals, other harassment, such as the presence of sexual posters and general comments 
about the inability of women to perform their jobs, was not. 


A second variable captures employment consequences due to the harassment. Loss of job 
measures whether the complainant was still in the job where the harassment occurred at the 
time the complaint was filed (1 = not in job). Most women not in their jobs quit, were fired or 
were forced to resign. A small number were on sick leave, transferred to another position or 
demoted. Psychological distress, the second variable measuring employment consequences, 
indicates psychological damage resulting from the harassment (distress equals 1). 


Because there is growing awareness about sexual harassment as a problem in both society 
and the workplace, time is an important factor when examining responses to this 
phenomenon. Two separate dummy variables are included to capture the effects of legal 
precedents, representing two periods, 1984 to 1989 and 1990 to 1993. The reference 
category comprises early cases filed between 1978 and 1983. In 1984, the Human Rights 
Tribunal decided in Robichaud v. Brennan that the complainant had experienced sexual 
harassment and hence, the respondent must show that his behaviour did not constitute sexuai 
harassment. The period from 1989 to 1993 represents complaints filed after the Canadian 
Supreme Court decision in Janzen v. Platy. We hypothesized that later cases would have a 
greater likelihood of being settled because Robichaud and Janzen set legal precedents for 
circumstances under which corporate respondents are liable for the sexually harassing 
behaviors of employees and for what constitutes sexual harassment. 


The employing organizations’ history of sexual harassment complaints may also have a 
potential effect on dispositions in such cases. In studies of criminal cases, the defendant's 
prior criminal record is often considered an indicator of respectability (Black 1993). For 
third-party mediation, respectability may stem from how often previous complaints have been 
filed against a corporate entity or individual. Just as respectability in the criminal realm varies 
across social space, so does respectability in the realm of workplace disputes, in general, and 
sexual harassment complaints, in particular. We hypothesize that a company facing a 
complaint of sexual harassment with no previous history of complaints may be perceived as 
more respectable by the CHRC than a company having a number of previous complaints. 
Those companies with only one complaint recorded for the entire study period were coded 
as 0. Those cases in which a company had two or more complaints filed against it during the 
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study period were assigned values according to the number of cases that had preceded the 
case in question. For example, if there were three sexual harassment cases recorded for one 
organization during the study period, and the case in question was the most recent, that case 
was assigned a value of 2 on the general respectability variable (i.e., two complaints before 
the current one). This variable was entered as a dichotomous measure to capture whether or 
not an employing organization had a history of prior complaints (1 = history of prior 
complaints). 


To measure case processing, whether or not the complaint was sent to conciliation is used. 
During the complaint process, the CHRC has the option of sending a case to conciliation in 
an effort to bring about an agreement between, or among, the parties involved. This generally 
occurs when the investigation found evidence of sexual harassment and when there was some 
likelihood the complainant and respondent might reach a settlement. Because cases sent to 
conciliation are likely those with corroborating evidence of harassment, this variable may also 
act as a proxy for the quality of evidence available. Complaints sent to conciliation by the 
CHRC are coded as 1. Complaints not sent to conciliation are coded as 0. 


Several variables measure what are often referred to in socio-legal literature as “extra-legal” 
attributes of individuals involved in the sexual harassment complaints. These are 
characteristics that should have no legal relevance to a case, but may, in fact, influence the 
final disposition. The first variable in this group captures the harasser’s organizational 
position in relation to the complainant. A position of authority was coded | if the alleged 
harasser had supervisory authority over the complainant. This includes both those with a 
formal title of supervisor as well as instructors or other workplace leaders. If the harasser was 
a co-worker, the position of authority was coded as 0. Second, employment status was coded 
1 if the complainant was a temporary worker or still on a probationary period. If the 
complainant was a full-time worker, work status was coded as 0. Finally, we also included 
occupation of the complainant, measured as a dummy variable. Those coded 0 are 
professional and managerial employees. Those coded | are pink- and blue-collar workers. 


Four variables measured characteristics of the organization and might also be considered 
extra-legal factors. Company type was entered as a dichotomous variable comparing private 
and public institutions/companies. Organization type was coded | if it was a private, non- 
governmental corporation and 0 if it was a federal organization (including the Canadian 
Armed Forces). Two other measures of organizational characteristics are number of 
employees or size of the organization and the annual sales of the organization. The structure 
of the employing organization is also relevant for understanding the outcome of complaints. 
Due to the skewed nature of these variables, both were converted to the natural logarithm. In 
our analysis, we incorporate the context of the employing organization, in particular, the 
extent to which organizational size and profitability matter for the outcome of sexual 
harassment complaints. 


A fourth variable captures whether or not the complaint originated from a female-dominated 
industry. Information for this variable was taken from the Labour Force Historical Review 
(1997). This document provides yearly estimates of the numbers of male and female 
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employees in industrial categories. Most of the major industrial categories identified in the 
Census of Canada and the Labour Force Survey are supplied in the historical review. Missing 
are gender composition percentages from the Armed Forces. For this analysis, those 
complaints from the Armed Forces were assigned the average industry sex composition 
value. An industry was categorized as female-dominated if the proportion of female 
employees exceeded 60 percent and as male-dominated (the reference category) if female 
employees comprised less than 30 percent of the employees. The remaining industries, where 
male and female employees were equally represented, were entered as a separate variable. 


Finally, we included two contextual variables concerning the sexual harassment itself, the 
number of harassers and the number of complainants involved in each case. Cases that 
involved more than one harasser or victim were coded as | while those complaints involving 
only one harasser or victim were coded as 0. 


APPENDIX B: MULTIPLE REGRESSION ANALYSIS FOR TIME TO 


RESOLUTION 


Table B-1: Coefficients for Regression of the Amount of Time to Resolution*® on 
Various Case Characteristics, 1978-1993, Female Complainants, Corporate 


Respondents 


Loss of psychological occurred 
Complainant job status 

Sexual coercion 

Year of complaint 1984-89 

Year of complaint 1990-93 

Previous complaints 

Conciliation occurred in complaint 
Harasser in authority 

Employment status 

Occupation dichotomy for complainant 
Organizational dichotomy — federal or non-federal 
Number of harassers 

Others harassed dichotomy 

Number of employees 

Annual sales 

No further proceedings 

Complaint settled 

Industry, equally male and females 
Industry, female dominated 


Constant 
Notes 
*po<.10 5g ona Os pO! 


* Dependent variable: time to resolution (in months). 


1.38 
Pago) 
-2.48 
L1.49*4% 
25 
4.36** 
POS era 
2.60 
1.04 
2.072 
0.214 
-2.07 
3.49* 
4.33E-02 
Pov eee 
=L52 
-2.78 
2.00 
-3.00 


-12.46 


APPENDIX C: MULTIPLE REGRESSION ANALYSIS FOR MONETARY 
REWARD 


Table C-1: Coefficients for Regression of the Amount of Monetary Award in Settled 
Cases on Various Case Characteristics, 1978-1993, Female Complainants, Corporate 
Respondents 


Loss of psychological occurred 1.71 
Complainant job status 28.49** 
Sexual coercion -18.73* 
Year of complaint 1984-89 8.58 
Year of complaint 1990-93 0.49 
Previous complaints 4.07 
Conciliation occurred in complaint 1,93 
Harasser in authority 5.48 
Employment status 7.66 
Occupation dichotomy for complainant 2.80 
Organizational dichotomy — federal or non-federal 4.82 
Number of harassers 16.38 
Others harassed dichotomy -10.78 
Number of employees 0.87 
Annual sales -3.66 
No further proceedings 27.24* 
Industry, equally male and females -4.21 
Industry, female dominated AS 23s 


Constant 100.60 
Notes 
*n<.10 esp 05 ***D<.01 


ENDNOTES 


'Men comprised about five percent of the sexual harassment complainants during the 
period of this study. 


* Throughout this report we refer to these types of settlements as informal. For formal 
settlements, a Minutes of Settlement form is usually included in the CHRC file and has 
been approved by the commissioners. Informal settlements are those negotiated during 
the investigation process and may be the result of private negotiations between the 
complainant and the respondent. Often, these types of settlements result in a disposition 
of “no further proceedings,” the settlement is not sent to the commissioners for approval 
and the complaint is considered resolved. 


> As stated in s. 65(2) of the Canadian Human Rights Act, employers are not held liable 
for the actions of an employee “if it is established that the...organization...exercised all 
due diligence to prevent the act or omission from being committed and, subsequently, to 
mitigate or avoid the effect thereof.” 


* Quid pro quo harassment is the legal term for sexual harassment that includes sexual 
solicitation involving a work-related threat or promise (e.g., loss of job, promotion). 


° For non-governmental organizations, annual sales are taken from published sales 
numbers in the Key Business Indicators documents. Annual sales for government 
departments and agencies are calculated as the total budget for the department or agency 
in a given year. Although this is technically not “sales,” it is an approximation of the 
relative worth in monetary terms of government departments and agencies. 


°To reduce the amount of statistical language in the report, we note where there are 
significant relationships but do not always provide the statistics used to determine 
significance. Where noted, some results are available in the appendices. As well, all 
results are available from the authors. 


"As discussed later in the report, complaints that go through conciliation take longer to 
reach a resolution than other complaints. So while there is a higher likelihood of 
settlement for complaints undergoing conciliation, it comes at a cost in terms of time. 


* Our earlier research (Welsh et al.1997) provides more details concerning the gendered 
context of the law. A full discussion of this issue is outside the scope of this report. Of 
concern is the issue that victims of racial harassment do not face similar criteria, showing 
psychological distress, as do victims of sexual harassment (e.g., Fitzgerald et al. 1995). 


” The length of time also adversely affects respondents, but this issue is beyond the scope 
of this report. 


Dh es 


'° One case was excluded from these analyses as it took an unprecedented amount of time 
to reach a resolution. The individual respondent sample is not analyzed because there are 
insufficient numbers for multivariate analysis. 


'' Johnson and Howe (1997) also encourage human rights commissions to be cautious in 
the use of conciliation and mediation. Conciliation is a process of compromise making 
that “should never result in compromised rights” (R. Dworkin quoted in Johnson and 
Howe 1997: 19). Here, the CHRC seems to have found an appropriate balance for, as the 
following section on remedies shows, complaints going through conciliation result in 
broader remedies than other complaints. 


'* The CHRC published an employer’s guide for anti-harassment policies for the 
workplace in December 1998. These policies represent some of the “best practices” for 
harassment policies. Yet, there has still been no systemic research on whether or not these 
policies are effective for encouraging people to report harassment and/or diminishing the 
amount of harassment in workplaces. 


'? The limit for “hurt feelings” was $5,000 until Bill S-5 was enacted in June 1998. 
Under the current statute, the limit is $20,000. 
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Status of Women Canada Policy Research Fund 


We Value Your Feedback 


| Your comments and suggestions can help us make sure our publications are useful. If 
| you have a moment, please answer and return the following questionnaire. Thank you 
| for your time. 
(5 = extremely useful) 


| (1 = not very useful) 
1: Was the report useful to you? = ee Se tee NE | 


a) Which part of the report did you find most helpful? 


| b) How could it have been more helpful? 


Comments: 

| 

| 

| 

2: How did you use the report? As a tool in: 

ie 
Policy development D Policy research 0 Advocacy 0 
Other: 


3. Are you affiliated with: 


Women’s Organization O Federal Government 0 
| 
Other Non-Governmental Provincial/Ternitorial Government 0 
| Organization D 
Municipal Government 0 
| University/College D 
| Other: end. 


re 


Please return this questionnaire by mail or fax to: 
| Status of Women Canada 
Research Directorate 
| 360 Albert Street 
Suite 700 
| Ottawa, Ontario K1A 1C3 Fax: (613) 957-3359 
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